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FRIENDLY FIRE 
By Fred. S. Knight 


Recovery under a fire insurance policy may be had for the destruc- 
tion of jewelry by a fire voluntarily set to the contents of a trash burner 
into which the jewelry had been thrown inadvertently together with 
some trash. In so deciding in Salmon y. Concordia Fire Insurance Co. of 
Milwaukee, 161 Southern 340; 85 Insurance Law Journal 841, the Court 
of Appeal of Louisiana refused to follow prior decisions in Michigan, 
New York and Texas. 

Two policies issued by the defendant Concordia Fire Insurance Co. 
in the standard form indemnified plaintiff Clarke Salmon “against all 
direct loss or damage by fire, except as hereinafter provided.” Plaintiffs 
Mr. and Mrs. Clarke Salmon brought suit to recover under the policy 
for the loss resulting from the destruction by fire of a bangle bracelet 
belonging to Mrs. Salmon, In the agreed statement of facts it was stipu- 
lated that the bracelet “was inadvertently thrown together with certain 
trash into a trash burner then located in the yard of plaintiff’ s home and 
premises described in each of said policies; that neither of plaintiffs 
knew that the said bracelet was contained in said trash burner and a fire 
was voluntarily set to the contents of such trash burner, and the fire so 
set by plaintiffs and/or their employees at all times during the said fire 
was contained within the confines designed and intended to contain the 
flames of a fire intended to burn trash, debris, waste papers, etc.” 

In affirming the judgment of the trial court in favor of the assured 
the Court of Appeal of Louisiana pointed out that the risk assumed by 
the defendant insurer for the consequences of which it agreed to 
indemnify the plaintiff was “all direct loss or damage by fire,” and 
stated that it could not be denied that the destruction of plaintiff's brace- 
let was caused directly by fire. The court held that whatever might be 
said of “friendly” or “unfriendly” fires, there was no such distinction 
recognized in the policy and it was of no importance that the fire was 
ignited by the insured or at his instigation by one of his servants since 
it was not contended that the jewelry was thrown into the flame by the 
design of the insured. The court stated that it was unable to see the 
difference between an accidental loss resulting from a friendly fire and an 
accidental loss caused by hostile fire, since in both instances the loss was 





the direct result of the fire against which the insurer agreed to indemnify 
.the insured. 

As stated by Leche, J., in his able dissenting opinion, “If there is 
liability here, the terms ‘friendly fires’ and ‘hostile fires’ found so fre- 
quently in the jurisprudence are annihilated.” 


POSSESSION 


Delivery of an automobile to a supposed prospective purchaser for 
the purpose of trying it constitutes a change of custody and not a change 
of possession within the meaning of a provision of a policy excepting the 
insurer from liability for loss by theft “by any person * * * to 
which person * * * the assured * * * voluntarily parts with 
title and/or possession whether or not induced so to do by any fraudu- 
lent scheme, trick, device or false pretense,” etc. Such in effect was the 
decision of the Supreme Court of Kansas in Tripp v. United States 
Fire Insurance Co. of New York, 44 Pacific (2d) 235; 85 Insurance 
Law Journal 896. 

Plaintiff M. C. Tripp was the holder of a policy issued by the 
defendant covering his automobile against theft, robbery and pilferage. 
On May 24, 1923 a man calling himself Hanson came to plaintiff’s place 
of business with a Chevrolet coupé in which he had a number of survey- 
ing instruments. Plaintiff, who was engaged in the automobile business, 
suggested that Hanson needed a larger car and Hanson looked at sev- 
eral cars trying them to see how the instruments would fit into them. 
Later the same day Hanson telephoned the assured and asked him to 
meet him in Plainville. Plaintiff met Hanson and they discussed the 
terms of the proposed trade. Hanson then said that he wanted to try the 
sedan and asked the assured to watch his coupé as he had no keys to it. 
With the consent of the assured Hanson got into the sedan and drove 
off. He failed to return and was subsequently arrested in Ohio and the 
assured’s car recovered. The assured brought suit to recover for damages 
to the automobile from the time it was taken until it was returned. 

In sustaining the judgment of the trial court in favor of the assured 
the Supreme Court of Kansas stated that where the terms of a policy are 
open to more than one construction, that one which is more favorable to 
the insured must prevail and that as used in the policy the word “pos- 
session” was ambiguous. The court held that the mere change of cus- 
tody does not always amount to a change of possession or a surrender 
of it and that under the evidence Hanson’s acts resulting in his obtaining, 
not the possession of the car but merely the custody thereof. 

Does not this decision render the exception of the policy meaning- 
less? 
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LIFE 


PRUDENTIAL INS. CO. OF AMERICA vy. LOEWENSTEIN. No. 3740. 
Circuit Court of Appeals, Fourth Circuit. April 2, 1935. 
76 Federal Reporter (2d) 479. 
1. INSURANCE. 


Insurer who pleaded that insured falsely represented he had not been 
attended by a physician for heart trouble held not to have waived defense that 
insured intentionally concealed fact of medical attendance so as to require sub- 
mission of question of fraud to jury, where evidence disclosed physician had 
treated insured within period but had not told insured he had heart trouble 
(Code W. Va. 1931, 56-4-21). 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE. 

Insured’s failure to disclose that he previously had been treated by physician 
and that he suffered from palpitation of the heart and shortness of breath when 
asked whether he had consulted physician or suffered from those ailments held 
to require directed verdict for insurer, since such statements were “material repre- 
sentations” which invalidate policy without further proof of actual conscious 
design to defraud (Code W. Va. 1931, 56-4-21). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of West Virginia, at Charleston. 

At Law. Action by Edna Herman Loewenstein against the Prudential Insur- 
ance Company of America. From a judgment in favor of plaintiff, defendant 
appeals. 

Reversed. 

Philip H. Hill and Charles Ritchie, both of Charleston, W. Va. (Ritchie, Hill 
& Thomas, of Charleston, W. Va., on the brief), for appellant. 

W. Chapman Revercomb and Robert S. Spilman, both of Charleston, W. Va. 
(W. Elliott Nefflen, Price, Smith & Spilman, and Koontz, Hurlbutt & Revercomb, 
all of Charleston, W. Va., on the brief), for appellee. 

Before Parker and Soper, Circuit Judges, and Hayes, District Judge. 

Soper, Circuit Judge. 

An action at law in the District Court on an insurance policy on the life of 
Isaac Loewenstein resulted in a verdict in favor of his wife, Edna Herman Loe- 
wenstein, the beneficiary, in the sum of $52,500; and the Prudential Insurance 
Company of America, the insurer, appealed, setting up as its most important 
assignment of error the refusal of the court to direct a verdict in its favor. The 
defense was based on certain declarations or answers of the insured to ques- 
tions contained in the application for the policy, which the company claimed were 


false and fraudulent representations material to the risk, without which the 
policy would not have been issued. 


The insured declared in his general application for the policy on March 2, 
1932, that he was the president and chief executive of the Charleston National 
Bank ot Charleston, W. Va.; that he was carrying five policies of life insurance 
in divers companies for the aggregate sum of $42,000; that he was born Septem- 
ber 5, 1873, and hence was 58 years of age; and that he desired additional insur- 
ance in the amount of $50,000. In his declarations to the medical examiner, he 
stated that he had never had a serious illness; that during the preceding three 
years he had not been attended for any complaint by any physician; and, spe- 
cifically, he stated that he had never had habitual cough, palpitation of the heart, 
shortness of breath, or syphilis. He declared all these statements and answers 
to be complete and true, and agreed that they should become part of the con- 
tract of insurance, and that the policy should be accepted subject to the privi- 
leges and provisions therein contained. Upon this application, a policy for 
$50,000 was issued on March 5, 1932. The insured died on May 25, 1933. 

Bearing in mind that the application for this insurance was executed on 
March 2, 1932, the following medical history of the insured becomes important. 
Dr. Barksdale, the family physician, testified on behalf of the defendant, that 
he first treated Loewenstein in 1928, and continued to act as his physician on and 
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off until his death, attending him at that time; that he first treated Loewenstein 
for heart disease in September, 1931, when an X-ray of the chest and an electro- 
cardiogram were made; that the nature of the disease was myocardial, that is, a 
degeneration or a breaking down of the heart muscle; and that on September 
11, 1931, speaking from memory and not from his record as to the date, he 
reported this condition to Loewenstein, advised a restriction of his activities and 
diet, and prescribed tablets of metaphylline, a drug affecting the heart muscle; 
that he treated Loewenstein for the disease twice in September, 1931, once in 
February, 1932, twice in May, 1932, and on divers subsequent occasions until the 
patient’s death. The electrocardiogram was produced in court and the X-ray 
photograph and report were said then to be in the possession of the physician. 

Dr. Harris, of Philadelphia, testified on behalf of the defendant that he 
examined the insured in Dr. Reisman’s office in Philadelphia on May 4, 1932, two 
mouths after the application; that Loewenstein gave a history of having had 
attacks brought on by exertion and excitement, coming at intervals of about 
six months until a short time before the examination when they became more 
frequent, the last attack being three months. previous to the examination; that 
the attacks consisted of a tickle in the throat followed by severe coughing spells, 
breathlessness, palpitation, pink tinged frothy sputum, blueness of the lips and 
finger tips, and drenching cold perspiration and rising blood pressure; and that 
on the occasion of at least two attacks he had been given a sedative injection. 
The patient produced the eletcrocardiogram, previously examined by Dr. Barksdale 
in Charleston. The Philadelphia physicians, on this history and after examination, 
diagnosed the disease as myocardial degeneration with attacks of pulmonary edema. 
Loewenstein did not tell the physicians that he had heart trouble when he came 
for examination, but he was told that he had heart trouble by the physician. 
Mrs. Loewenstein, the beneficiary, was with him at the time. This testimony of 
Dr. Harris was not disputed. 

On May 6, 1933, nineteen days prior to his death, Loewenstein was examined 
dy Dr. Ireland of Charleston, W. Va., in connection with an application for life 
insurance in the Equitable Life Assurance Society. Loewenstein told the phy- 
s-cian that he had had some medical treatments for a short period beginning in 
i929, and extending up to the time of the examination, and described his diffi- 
culty as a tickle in the throat and cough and muscular heart trouble, and said 
that he had been treated by Dr. Barksdale. This examination was made at the 
instance of insurance agents interested in the placing of an additional $50,000 of 
insurance on Loewenstein’s life. Loewenstein himself thought the examination 
was futile, frankly telling the doctor of the heart trouble. 

Dr. Preston of Charleston, W. Va., testified on behalf of the defendant, that 
on April 23, 1932, seven and a half weeks after the application for the policy in 
suit, he examined Loewenstein in anticipation of his making an application for 
insurance with the North Western Mutual Life Insurance Company, and that 
Loewenstein, without giving a history of prior maladies, said that about six 
months previously he had been treated by Dr. Barksdale. 

It is obvious from this testimony that at the time of the issuance of the 
policy the insured was suffering from a disease of the heart, and that the state- 
ments which he made in his application for the insurance were incorrect, namely, 
that he had never had a serious illness; that during the preceding three years he 
had not been attended for any complaint by any physician; and specifically that 
he had never had palpitation of the heart or shortness of breath. Nevertheless, 
the District Judge refused defendant’s motion for a directed verdict, and 
instructed the jury, at plaintiff's request, that Loewenstein’s declarations to the 
medical examiner, even though untrue in fact, did not avoid the policy, unless 
when made, they were known or should have been known by the insured to be 
untrue and false, and were material and relied upon by the insurance company 
0 issuing the policy; and the jury was further told that the burden of proving 
that Loewenstein had been guilty of material misrepresentations and fraud was 
on the company; that the law never presumes fraud, and that the verdict should 
be for the plaintiff unless the company showed by a preponderance of the evi- 
dence clearly, distinctly, cogently, and convincingly that the declarations of the 
insured were not only material, but were knowingly and falsely made with intent 
to deceive. Further, the jury was told in substance that in determining whether 
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the declaration of the insured that he had not been attended by any physician 
during the preceding three years was falsely and fraudulently made, they need 
not consider a consultation about a treatment for any slight or temporary ail- 
ments, although, later, they should prove to be serious, and unless Loewenstein 
knew or had cause to know that he had been treated for a serious disease within 
a period of three years, the answer or declaration could not be regarded as false 
or fraudulent. 

The beneficiary of the policy, in order to sustain the correctness of this 
charge, contends that the facts of the case bring it squarely within the rule 
laid down in Moulor v. American Life Ins. Co., 111 U. S. 335, 4 S. Ct. 466, 28 L. 
Ed. 447, where the defense to an action on a life insurance policy was that the 
insured had stated in his application that he had not been afflicted with scrofula, 
asthma, and consumption, whereas he had suffered from all of these diseases. 
The policy contained the agreement that if the representations and answers 
should be found to be untrue in any respect, the policy should be void. Never- 
theless, the court held that the policy to show not only ‘that the insured 
had made an untrue statement with respect to the existence of disease, but also 
that he knew or had reason to believe this statement to be untrue. 


With this rule in mind, the appellee points out certain evidence as tending to 
show the absence of knowledge on Loewenstein’s part that his answers were 
false, or at least sufficient doubt on the point as to require its submission to the 
jury. It is said that the evidence was conflicting as to whether the insured knew 
he was making false statements when on March 2, 1932, he denied that he had 
ever had a serious illness. Dr. Barksdale testified from memory, as we have 
seen, as to when he told Loewenstein of the heart trouble. On the other hand, 
Mrs. Loewenstein, the beneficiary, testified that she and her husband took a 
vacation at Atlantic City in September, 1931; that her husband went home first, 
jeaving her at the resort for possibly a week. When she returned, he told her 
he had an X-ray and an electrocardiogram taken at the hospital, and was wait- 
ing to get them, and then Dr. Barksdale would send for him. She went with 
Loewenstein to Dr. Barksdale’s office, and was present throughout the interview, 
and that Dr. Barksdale did not then tell her husband that he had a diseased 
condition of the heart, and they left his office thinking there was not much the 
matter with the patient. She did not see the electrocardiogram in Dr. Barks- 
dale’s office, although Loewenstein had had it made in September, 1931, before 
she returned from Atlantic City. Loewenstein did not make any change in his 
activities after leaving Dr. Barksdale’s office which indicated a realization of his 
condition, nor did he change them until after he had consulted Dr. Reisman and 
Dr. Harris in Philadelphia in May, 1932. It is also suggested that Dr. Barks- 
dale’s testimony that he had prescribed a heart stimulant jin September, 1931, 
was contradicted by the testimony of one druggist in Charleston, who said that 
Loewenstein had a charge account at his store and that there was no record of 
the purchase of metaphylline for or by Loewenstein prior to June 24, 1932. 
\gain Dr. Preston examined Loewenstein informally for the North Western 
Mutual Life Insurance Company on April 23, 1932, in anticipation of an applica- 
tion for insurance, at which time Loewenstein said he had consulted Dr. Barks- 
dale about six months previously, but did not say what he had been treated for. 
The witness telephoned Dr. Barksdale, but the latter did not tell the witness 
about the heart trouble. The witness in fact found no heart trouble, although 
admitting that it was possible to exist without his discovering it. However, the 
witness added that the application was withheld because he did not get a com- 
plete report from Loewenstein’s physician and hence the history was not com- 
plete. 

The probative force of this testimony on the question of Loewenstein’s 
knowledge of his condition at the time of the application was small, except for 
the statement of Mrs. Loewenstein that Dr. Barksdale did not tell him of his 
condition when they visited the doctor’s office together. Even this statement 
loses much of its weight for the purpose offered, when considered with other 
undisputed testimony. Dr. Barksdale saw Loewenstein twice in the absence of 
his wife before March, 1932, first in September, 1931, either before or after she 
returned from Atlantic City, and, second, in February, 1932. During either visit, 
the disclosure might have been made. 
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But even if we assume that Loewenstein did not definitely know that he had 
serious heart trouble when he applied for the insurance on March 2, 1932, it 
still remains that he made an important misstatement of fact in his application, 
which he must have known to be untrue, when he declared that he had not been 
attended by a physician for any complaint during the last three years. He had 
in fact been attended by Dr. Barksdale twice in September and once in Feb- 
ruary for heart trouble; that is to say, within one month and six months respec- 
tively of his statement. Whether or not he was advised of the diagnosis, there 
can be no doubt but that Dr. Barksdale found the disease. No reason is sug- 
gested why the family physician should have testified untruthfully; and more- 
over, the electrocardiogram admittedly taken in September, 1931, and used both 
by Dr. Barksdale and Dr. Harris, was produced at the trial in court. It is 
obvious that if the company had received the truthful answers to which it was 
entitled, the inquiry of Dr. Barksdale, that would certainly have followed, would 
have brought out the material fact that the applicant for insurance was suffering 
from a heart affection of a most serious character. 

[1] The appellee meets this point with the technical contention that the com- 
pany confined itself, by its pleading, to the defense that the insured had falsely 
and fraudulently said that he had not been attended by a physician for serious 
heart trouble, thereby raising an issue involving intentional fraud, which was 
properly submitted to the jury. The West Virginia Code (1931), section 21, 
article 4, ch. 56, requires the defendant company, in an action on an insurance 
policy, when it defends on the ground of a violation of a condition of the policy 
by the insured, to specify in writing the particular condition relied upon. In 
compliance therewith, the defendant made a statement of particular defense, and 
also filed a special plea wherein it set out Loewenstein’s untrue declaration as to 
attendance by a physician and asserted that in truth and in fact the applicant 
nad been attended by several physicians within three years for serious heart 
complaint. We do not think that by this pleading the insurance company 
waived the substantial defense that the insured had intentionally concealed the 
medical attendance he had received irrespective of the information given him 
by the physician. The statement of the defense was not invalidated or restricted 
by the truthful assertion that the sickness found was serious heart complaint. 
On the contrary, the defense was strengthened, for the pleadings showed that 
the illness was not a trivial one, but one obviously material to the risk. 

[2] Nor, as we have seen, was this the only misstatement which the insured 
knowingly made, for on March 2, 1932, he specifically denied that he had ever 
had palpitation of the heart or shortness of breath, whereas, it is not disputed 
that he told Dr. Harris, in giving a history of his ailment on May 4, 1932, that 
he had had previous attacks at intervals of six months, the last about three 
months previous to the examination, consisting of coughing spells, breathless- 
ness, palpitation, etc. In view of this undisputed testimony given by a physician 
and supported by records made at the time, it is futile to contend that the 
insured did not know he was afflicted with palpitation of the heart or shortness 
ef breath. Since he had such knowledge of his condition as to enable him to 
describe these symptoms when seeking the advice and assistance of his phy- 
sicians in May, it is manifest that he could have given the same information to 
the company’s physicians in March. We are not now concerned with questions 
which call for an opinion of a layman on subjects beyond the range of his infor- 
mation, nor are we concerned with such a situation as existed in Connecticut 
Mut. Life Ins. Co. v. Union Trust Co., 112 U. S. 250, 5 S. Ct. 119, 28 L. Ed. 708, 
where the insured incorrectly answered a question, that he had never had an 
affliction of the liver, and it was held that unless he had a disease so well defined 
and marked as to materially derange the functions of that organ, the answer, 
that he had never had such a disease, was a fair and true one. Here the afflic- 
tions were matters of fact, and not of opinion, of a serious nature, and so well 
understood by the insured that he described them to his own doctor. The follow- 
ing language from Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 622, 36 
S. Ct. 676, 680, 60 L. Ed. 1202, is pertinent here: “Considered in most favorable 
light possible, the above quoted incorrect statements in the application are 
material representations; and, nothing else appearing, if known to be untrue by 
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assured when made, invalidate the policy without further proof of actual con- 
scious design to defraud.” 

See, also, Keeton v. Jefferson Standard Life Ins. Co. (C. C. A.) 5 F.(2d) 183; 
Fountain & Herrington v. Mutual Life Ins. Co. (C. C. A.) 55 F.(2d) 120; Atlantic 
Life Ins. Co. v. Hoefer (C. C. A.) 66 F.(2d) 464; Jeffress v. N. Y. Life Ins. Co. 
(C. C. A.) 74 F.(2d) 874. 

[3] During the course of the trial in the District Court, the defendant offered 
testimony of Dr. Hamburger of Chicago who was .onsulted by Loewenstein on 
November 25, 1932, about nine months after the application for insurance, and 
made an examination, but, on the objection of the plaintiff, this testimony was 
excluded. It was similar in its bearing upon the case to that given by Dr. Har- 
ris and Dr. Barksdale. Dr. Hamburger took a careful history from Loewenstein 
and gave him a complete physical examination, including an X-ray and an elec- 
trocardiogram, and a Wasserman test, and came to the conclusion that he was 
suffering with moderate enlargement of the heart and aorta, with associated 
atypical attacks of angina pectoris, which in his opinion had existed from two 
or ten years. Lowenstein told the physician that he had suffered from heart trouble 
for two years; that about eight years previously he began to have sudden 
attacks of tickling in the throat, associated with marked coughing and shortness 
of breath; that these attacks occurred once in every five or six months and 
lasted fifteen to thirty minutes, and disappeared spontaneously; and that two 
years previously, opiates were required for his relief after such an attack. The 
witness used a memorandum in giving the history received from the insured and 
it was brought out that this history was taken down by an associate physician 
at a time when the witness was not always present. Later, however, the patient, 
in response to questions by the witness, corroborated the answers given to the 
associate. Loewenstein also told the physician that since March, 1931, he had 
had heart trouble, and had been told by a physician of this condition two years 
before. The witness also produced the carbon copy of a letter in which he set 
out his report of the case to Dr. Barksdale. No good reason has been advanced 
for the exclusion of this testimony, and it should have been admitted, although 
the usual foundation should have been laid for the introduction of the carbon 
copy of the letter sent to Dr. Barksdale. There is some difference in the author- 
ities as to admissibility of statements of an insured against his interest, when the 
policy is payable to a beneficiary, but the better rule is that such statements are 
admissible, when, as in the pending case, the right to change the beneficiary has 
been reserved. Wirthlin v. Mutual Life Ins. Co. (C. C. A.) 56 F.(2d) 137, 86 A. 
L. R. 138, 145; Self v. New York Life Ins. Co. (C. C. A.) 56 F.(2d) 364. 


Reversed. 


GAMER v. NEW YORK LIFE INS. Co. 
SAME v. PRUDENTIAL INS. CO. OF AMERICA. No. 7392. 
Circuit Court of Appeals, Ninth Circuit. April 5, 1935. 


76 Federal Reporter (2d) 543. 
1. INSURANCE. ; , 

In actions on double indemnity clause of life policy, where death of insured 
can be accounted for upon any reasonable hypothesis other than suicide, case is. 
jor jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

4. INSURANCE. ; 

_ Inaction on double indemnity clause of life policy, where deceased was killed 
in clothes closet by discharge from rifle held in his own hand, and circumstances 
required conclusion that muzzle of the gun was in mouth of deceased when rifle 
was discharged, but evidence permitted inference that muzzle might have been 
accidentally thrust into deceased’s mouth and that trigger became entangled in 
— question whether death was accidental or suicidal held for jury under 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeals from the District Court of the United States for the District of 
Montana ; George M. Bourquin, Judge. 

Action by Stella Jane Gamer, executrix of the will of E. Walter Gamer, 
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deceased, against the New York Life Insurance Company, and action by Stella 
Jane Gamer against the Prudential Insurance Company of America. From 
adverse judgments, plaintiff in each case appeals. 

Reversed. 

Carl J. Christian and William Meyer, both of Butte, Mont., for appellant. 

Kremer, Sanders & Kremer, J. Bruce Kremer, L. P. Sanders, and Alf. ¢. 
Kremer, all of Butte, Mont., for appellee Prudential Ins. Co. 

W. D. Kyle and Charles R. Leonard, both of Butte, Mont., for appellee New 
York Life Ins. Co. 

Before Wilbur and Denman, Circuit Judges. 

Wi.eur, Circuit Judge. 

[1] These actions were brought to recover double indemnity provided by life 
insurance policies in the event the insured died as result of accident. The insur- 
ance companies admitted liability for the face of the policies, but contended that 
the insured committed suicide. The trial judge instructed the jury to find in 
favor of the insurance companies upon this issue. The question for our con- 
sideration is whether or not the death of the insured can be accounted for upon 
any reasonable hypothesis other than suicide. Connecticut General Life 
Co. v. Maher (C. C. A.) 70 F.(2d) 441, 445, 

{2] In determining whether or not the evidence is sufficient to submit the 
case to the jury, we must assume that the jury will take the view most favorable 
to the appellant. The evidence as to the means of death is entirely circumstantial. 
Under the evidence, the jury would have been justified in finding that there was 
no motive for suicide. The insured was 51 years of age, in robust health, in 
reasonably good financial circumstances, was living in his own home with his 
wife and a daughter aged about 14. On the morning of his death, he had 
assisted his wife in her domestic tasks, and had been in a cheerful frame of 
mind, laughing and talking with his daughter a few minutes before he went to 
his room. He had expressed his intention of going fishing, had dressed in his 
hunting clothes, as was his custom. About half an hour later his body was 
found in his bedroom, the legs extending into a closet where he kept his shotgun, 
rifle, and revolver. A rifle was grasped in his left hand, his right hand was at 
his side; the bridgework in his lower jaw had been thrown forward so that the 
rear part of the bridgework was projecting from his mouth, his upper denture, 
a full plate, was lying on the floor just inside the closet; his eyeglasses were 
lying near it; the back of the head had been entirely blown out, the opening 
being about three inches in diameter. There was no trace of bullet or powder 
marks upon the face and no point of entry of the bullet shown upon the body, 
leading irresistibly to the conclusion that the muzzle of the gun was in the 
mouth of the deceased at the time the rifle was discharged. A bullet hole was 
found in the ceiling of the closet, almost immediately over the feet of the body. 
This bullet hole was of larger diameter than the bullet; some witnesses placing 
its dimensions as the size of a 25-cent piece. 

The closet was long and narrow, 2’ 3%” wide and 8 long. Extending length- 
wise of the closet was a shelf under which hung a pole which was filled with 
hangers containing various suits, overcoats, ete. Along the wall were hooks 
which were hung with clothing and other articles, which, together with the 
clothes on the pole, completely filled the closet and made it difficult to move 
in it. The gun was kept in the inner end of the closet. Decedent was a large 
man, about 5’ 10” tall, weighing 175 pounds. The rifle was a high-powered 
.300-caliber Savage. The hammer is inside and automatically cocked by the 
drop of the ejecter and reloader handle. This is on the underside of the rifle, 
forming the trigger guard, and extending under the grip. 

[3] The theory of the appellees is that the insured leaned over so that he 
was facing downward with the muzzle of the gun in his mouth and pulled the 
trigger of the gun with his left hand, the bullet passing through the head directly 
upward and in a straight line through the ceiling of the closet. The appellant's 
— is that the deceased, who was a large man, after entering the closet, 

sached forward, grasped the muzzle of the rifle and pulled it toward him; that 
in doing so he came in contact with the clothes that were hanging in the closet ; 
that he was compelled to stoop over because of the shelf in the closet, and that 
while in this position he pulled the gun toward him; that the trigger became 


Ins. 
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cntangled in the clothing; that as he jerked the gun to release it from the 
clothing the muzzle entered his open mouth and the gun was discharged. The 
most improbable phase of this assumption is that the deceased happened to have 
his mouth open at the time he jerked the gun toward him. We think, however, 
that this conclusion is unnecessary to the hypothesis. The upper lip of the 
deceased showed an abrasion on the outer and inner sides which might have 
been caused by the sight of the rifle. A man’s teeth would ordinarily prevent 
the muzzle of a rifle from entering his mouth without breaking the teeth, but in 
this case the insured had no upper teeth, and the denture was held in place 
merely by suction; a sharp blow would cause the denture to detach itself from 
the roof of the mouth and thus form no substantial obstacle to the penetration 
of the mouth with the muzzle of the gun. If we assume that this occurred and 
that the trigger had become entangled with clothing which caused the rifle to 
discharge when it was jerked toward the insured, it yet remains to account for 
the position of the bullet hole in the ceiling. If it were assumed that the rifle 
was being pulled toward the deceased in an angle but slightly divergent from 
the horizontal, it is clear that the bullet hole in the ceiling would not be in a 
direct line with the muzzle of the gun. There was no expert testimony with 
reference to the matter, but we can take judicial notice of the fact that a rifle 
ball striking a smooth surface at a slight angle would ricochet, and that this 
ricochet will not be in the same plane in which the bullet was moving at the time 
it struck the smooth surface, but will divert therefrom at an angle, due to the 
fact that the rifle bullet is not only moving forward but is rapidly revolving on 
its longitudinal axis. The inside of the skull would furnish such a surface. A single 
hole in the ceiling of the closet would not indicate the position of the: gun or 
the insured’s head at the time of the discharge. The size of the bullet hole would 
make it clear that it did not strike the ceiling perpendicularly, for in such case 
the size of the bullet hole would be the same as the caliber of the rifle, .3 of an 
inch, unless it be assumed that the bullet mushroomed as result of the contact 
with the skull of the deceased. There is no evidence that under such circum- 
stances such a bullet would mushroom. If the evidence had shown the point at 
which the bullet struck the room or some other point of the building, we then 
have the line of flight of the bullet, after it left the decedent’s head. The bullet 
was not discovered nor was any other mark or bullet hole found. 

In considering whether or not death was suicidal or accidental, it should be 
observed that the preparations made by the insured for his hunting trip are 
entirely inconsistent with the idea that he was contemplating suicide, unless we 
assume that the deceased was deliberately intending to create the semblance of 
an accident with a view to assisting his widow in the collection of double 
indemnity upon his insurance policy. If such was his purpose, it would seem 
that a person of reasonable intelligence would realize that a much more plausible 
appearance of accident could be simulated somewhere on the proposed fishing 
trip than in the small closet where the direction of the bullet could be readily 
traced. 

[4] We conclude that the circumstances were such that the jury should 
have been left to determine whether or not the death was accidental, under 
appropriate instructions. 

Judgments reversed. 


CONTINENTAL ILLINOIS NAT. BANK & TRUST CO. OF CHICAGO v. 
COLUMBIAN NAT. LIFE INS. CO. 
CHICAGO GRAVEL CO. v. SAME. 
Nos. 5301, 5302. 
Circuit Court of Appeals, Seventh Circuit. March 20, 1935. 
Rehearing Denied May 14, 1935. 
76 Federal Reporter (2d) 733. 


INSURANCE. 

_ Where insured was in sound health when applying for life policies, but there- 
atter, and before delivery of policies, became afflicted, without parties’ knowledge 
with obscure blood disease ultimately causing death, beneficiaries could not recover 
on policies containing provision requiring insured to be in sound health at time of 
delivery of policies and payment of premium; such provision not being modified by 
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provision that statements in application should be deemed representations and not 
warranties. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Appeals from the District Court of the United States for the Northern Dis- 
trict of Illinois, Eastern Division; Charles E. Woodward, Judge. 

Separate actions by the Continental Illinois National Bank & Trust Company 
of Chicago, as trustee, and by the Chicago Gravel Company, against the Colum- 
bian National Life Insurance Company. The actions were dismissed, and each 
plaintiff appeals. 

Affirmed. 

William Beye, Harry I. Allen, Leonard F. Martin, and Knapp, Beye, Allen & 
Cushing, all of Chicago, Ill., for appellants. 

Donald F. McPherson, James F. Oates, Jr., George Ragland, Jr., and Cutting, 
Moore & Sidley, all of Chicago, Ill., for appellee. 

Before Evans, Sparks, and Fitzhenry, Circuit Judges. 

Evans, Circuit Judge. 

The question presented on these appeals involves the legal effect of an agree- 
ment which appears as part of an application for life insurance wherein the par- 
ties “agreed as follows: 1. That the insurance hereby applied for shall not take 
effect until the issuance and delivery of the policy and the payment of the first 
premium thereon while the. Proposed Insured is in sound health,” in view of a pro- 
vision in the policy to the effect that “all statements made by the Insured in the 
application shall, in the absence of fraud, be deemed representations and not war- 
ranties.” 

The Facts: In No. 5302, the Chicago Gravel Company sued appellee on a ten 
thousand dollar policy covering the life of its vice-president, George B. Hart, who 
died December 21, 1929. In No. 5301, the Continental Illinois National Bank & 
Trust Company of Chicago, as trustee under a life insurance trust, sued appellee on 
two twenty-five thousand dollar policies covering the life of said Hart. All three 
applications were signed by the insured on May 21, 1929. Appellee executed the 
policies on May 28 and delivered them on June 7, 1929. As the facts and policies 
were similar in all material respects, reference will in this opinion be made to the 
policy as meaning each of three policies. The first premiums were paid on or 
before the date of delivery of the policies. The insured died from leukemia. Its 
existence was unknown to either Hart or the doctor who examined him at the time 
the policy was issued. Statements by the insured in response to questions pro- 
pounded in the application were made in the honest belief that they were true. 

The parties stipulated: 

“At the time of the issuance and delivery of said policy and the payment of the 
first premium thereon, said Hart was in sound health to the best of the knowledge, 
information and belief of said Hart and of plaintiff. He was not, however, in 
sound health at said time for the reason that at said time he was and continued 
thereafter to be afflicted with a serious disease known as leukemia, an obscure 
disease of the blood. Hart did not have, nor did plaintiff have, any knowledge at 
or prior to said time mentioned that he was afflicted with said disease, and the 
defendant had no knowledge that Hart was so afflicted until after his death. Said 
Hart died on December 21, 1929, from said disease known as leukemia. Hart was 
not afflicted with said disease known as leukemia when said application for said 
policy was made on May 21, 1929 and May 23, 1929, but on those dates was in 
sound health.” ; 

The application was printed and consisted of two parts. Part I was a iist of 
many questions which the applicant was required to and did truthfully answer. It 
was signed on May 21, 1929. Part II consisted of personal statements made by the 
applicant and recorded by the medical examiner. This was signed on May 23, 1929. 
It too contained a list of questions and answers made in the honest belief that they 
were true. At the bottom of the list of questions and answers, and included in 
Part I, is the following statement: 

“It is agreed as follows: 1. That the insurance hereby applied for shall not 
take effect until the issuance and delivery of the policy and the payment of the first 
premium thereon while the Proposed Insured is in sound health. * * *” 

A jury was waived, the facts were stipulated, and at the conclusion of the trial 
the court refused to adopt the propositions of law presented by appellants’ counsel. 
It then granted appellee’s motion to dismiss the actions. 
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It is appellants’ position that the acknowledgment which appears in the policy 
to the effect that the statements made by the insured in the application were repre- 
sentations and not warranties applied to the so-called agreement, as well as to the 
answers to the interrogatories; that liability under the policy could not be avoided 
if the answers to the interrogatories were made in the good faith belief that they 
were true; that a similar test should be applied to the statement in the agreement 
that the insured was in sound health when the first premium was paid and the 
policy, became effective. Appellee, on the other hand, contends that Part I of the 
application should be divided into (a) the questions and answers, and (b) the 
agreement which provided that the insurance should not take effect until the issu- 
ance and delivery of the policy and the payment of the first premium thereon while 
the applicant “is in sound health.” 

Appellee, in fact, goes further and argues that the agreement that the assured 
“is in sound health” at the time of the payment of the first premium and the issu- 
ance of the policy overrides any contrary policy provision to the effect that the 
answers to the interrogatories appearing in the application are not warranties but 
merely representations. In other words, it is appellee’s contention that notwith- 
standing the specific acknowledgment of the insurer in its policy that answers to 
the questions in the applications are not warranties, yet the agreement was outside 
the scope of the acknowledgment, and there was no valid issuance of the policy, 
because the applicant was, in fact, not in good health, although he honestly believed 
he was. We are not prepared so to hold because, among other things, it is 
unnecessary for us to go so far. There are cases which have been decided which 
go so far. 

The issue in the present case has been greatly narrowed through the stipulation 
of facts. It appears therefrom that applicant was not in good health at the time 
the first premium was paid and the policy was delivered, although he was in good 
health when he made the application. In other words, it appears that Hart was 
afflicted with leukemia sometime between the date of the application and the issu- 
ance of the policy. 

There is much of sound merit in the position that courts should construe the 
application and the policy and the so-called agreement together, giving effect, if 
possible, to each and every part thereof. So construed the agreement in Part I of 
the application made good health at the time of the payment of the first premium 
and the delivery of the policy a condition precedent to the valid issuance of the 
policy. This agreement, however, was subject to the limitation which the insurer 
recognized in its policy to the effect that answers contained in the application were 
not warranties: It was not only natural, but proper, that the parties should spe- 
cifically agree on the effective date of the insurance and provide against changes in 
the health of the insured between the date of the application and the issuance of 
the policy. This was accomplished in this case by the agreement in question. The 
effect of the answers made to the questions in the application was unchanged. The 
effect of the insurer’s acknowledgment that such answers were not warranties was 
likewise unaffected. The agreement was therefore limited to what took place 
between the date of the application and the payment of the first premium and 
the issuance of the policy. This agreement was in no way modified by the 
acknowledgment found in the policy itself that the answers to the interrogator- 
ies were representations, not warranties. Thus construed the provisions of the 
application and the policy are both given full force and effect. Inasmuch as 
the insured was in good health when he applied for the insurance and was not 
when the first premium was paid and the policy issued, the policy never took 
effect. The stipulation of facts shows further that the company never waived 
Fw! breach of agreement for it never learned of Hart’s ill health until after he 

ied. 

It is unnecessary to review the holdings of the many cases or attempt to 
reconcile those that are in seeming conflict. In the footnote we have collected 
many of the leading cases where phases of the question presented to us were 
carefully considered 

The judgments are affirmed. 


1Person v. AEtna site Ins. Co., 32 F.(2d) 459 (C. C. A. 8); ABtna Life Ins. Co. v. 
Johnson (C. C. A.) 13 F.(2d) 824; McKelvie v. Mutual Ben. Life Ins. Co. (C. C. A.) 287 F. 
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PROTECTIVE LIFE INS. CO. v. HALE. 6 Div. 609. 
Supreme Court of Alabama. March 28, 1935. 
Rehearing Denied May 2, 1935. 
161 Southern Reporter 248. 
1. INSURANCE. 

Insured had burden of averring and proving that proof of total and perma- 
nent disability was furnished while life policy sued on was effective and insurance 
was in force as to insured, which was condition precedent to insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

2. INSURANCE. 

Count of complaint for total and permanent disability benefits under group 
life policy averring that insured furnished proof of disability while another group 
policy issued by insurer to members of insurance club in lieu of policy sued on 
was in force as to insured by reason of payment of premiums due thereon for 
insured’s insurance jeld demurrable as failing to allege that proof of disability 
was furnished under policy in suit, or that insurance which insured sought to 
recover was in force when proof was furnished. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

3. INSURANCE. 

Form signed by insured stating that insured did not know whether disability 
presumably would continue for life, and form signed by attending physician 
stating that insured would completely recover held insufficient compliance with 
provisions of group life policy requiring that proof of total and permanent 
disability be furnished to insurer, to warrant recovery of disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

4. INSURANCE. 

Insurance contracts subject to more than one construction are construed 
against insurer and favorably to insured, though full lexicographical significance 
ot words must be ignored. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Rule requiring insurance contracts subject to more than one construction 
to be construed against insurer does not authorize courts to rewrite contract 
for parties or refine away terms of contract expressed with sufficient clearness to 
convey parties’ intent and meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

Manifest intent of group life policy providing for total permanent disability 
benefits was that “total permanent disability” maturing contract must be such 
as to disqualify insured, not only from engaging in occupation he was engaged 
in when disability developed, but from performing substantial features of any 
gainful occupation, within range of his mental and educational capacity, with 
required skill and accuracy, and such disability must be presumably permanent 
and continuous. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

7. INSURANCE. 

Evidence /ield insufficient to show total permanent disability of insured who 
suffered broken leg, which would warrant recovery of disability benefits under 
group life policy. 

Evidence showed that only disability suffered by insured was a broken 
leg, above knee, with delayed union of broken bone, and flabby muscles 


660; New York Life Ins, Co. v. Wertheimer (D. C.) 272 F. 730; Greenbaum v. Columbian Nat. 
Life Ins. Co. (C. C._A.) 62 F.(2d) 56; Subar v. N. Y. Life Ins. Co. (C. C. A.) 60 F.(2d) 
239; Gill v. Mutual Life Ins. Co. (C. C. i} 63 F.(2d) 967; Scharlach v. Pacific Mut. Life 
Ins. Co. (C. C. A.) 16 F.(2d) 245; ABtma Life Ins. Co. v. Roewe (C. C. A.) 38_F.(2d) 3933 
Couch, Cyclopedia of Insurance Law, § 130; Manhattan L. Ins. Co. v. Carder (C. C. A.) 82 
F. 986 ; Amos-Richia v. N. W. Mutual Ins. Co. (C. C.) 152 F. 192. 

ontra: 

McLaurin v. Mutual L. Ins. Co., 115 S. C. 59, 104 S. E. 327; Tool_v. Nat. L. & A. Ins. 
Co., 130 Kan. 117, 285 P. 580. Sea also, Crawford v. Lincoln Life Ins. Co., 278 Il. App. 576; 
Middleton v. North American Prot. Ass’n, 260 I]. oe. 288; Fairfield v. Union Life Ins. Co., 
196 Ill. App. 7; Hamer v. Globe Mut. Life Ins. Co., 243 Ill. App. 109. 
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from nonuse and sensitive sciatic nerve; but medical witnesses’ testimony 

was that bone had completely united and healed, and by use insured’s 

recovery would be permanent and complete, except his leg would be 
short; that extent of disability, according to medical testimony, was 
about 35 per cent. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Thomas, J., dissenting, and Knight, J., dissenting in part. 

Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a group policy of insurance by Tom A. Hale against the Protective 

e Insurance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Cabaniss & Johnson and L. D. Gardner, Jr., all of Birmingham, for appellant. 

Taylor & Higgins, of Birmingham, for appellee. 

Brown, Justice. 

By the group policy, issued to the Pioneer Insurance Club of the Republic 
Iron & Steel Company’s employees, December 1, 1929, and the certificate of 
insurance issued to plaintiff, the defendant engaged to pay to the beneficiary 
design ated by the plaintiff, and named in the policy, $2,000 in the event of plain- 

tiff’s death while the policy was in force, and, also, “If any member insured 
under this policy shall furnish this company with due proof that before having 
attained the age of 60 years, he or she has become totally and permanently 
disabled by bodily injury or disease, and that he or she is then, and will be at 
all times thereafter, wholly prevented thereby from engaging in any gainful 
occupation, the company will pay to such member in full settlement of all obliga- 
tions hereunder as to such member’s life, the amount of insurance in force here- 
under on such member at the time of the approval by the company of the proofs as 
aforesaid.” (Italics supplied.) 

The events which mature the policy, according to its provisions, are the death 
of the insured or his total permanent disability within the meaning of its total 
disability clause. McCutcheon, as Guardian, etc. v. All States Life Ins. Co. (Ala. 
Sup.) 15& So. 729. The total disability clause in the policy sued on is in the exact 
language of the total disability clause involved in McGifford v. Protective Life 
Ins. Co., 227 Ala. 588, 151 So. 349, and reaffirmed in the McCutcheon Case, supra. 

Count A of the complaint, on which the case was tried, after setting out in 
hee verba said total disability clause, avers: “That on, to-wit, the 5th day of 
June, 1932, while plaintiff was a member of said Pioneer Insurance Club, and 
while plaintiff was one of the members of said Club, insured under said policy of 
insurance, and while plaintiff was, to-wit, 42 years of age, and while said policy 
of insurance was in force and effect as to the plaintiff by reason of the payment 
of the premiums due thereon for plaintiff's insurance, plaintiff became totally and 
permanently disabled by reason of bodily injury, to-wit, injuries to his right leg, 
hack and other parts of his body, to such an extent that plaintiff was, and at all 
times since said date has been and will at all times in the future be, wholly pre- 
vented thereby from engaging in any gainful occupation. And plaintiff avers that 
on, to-wit, the 15th day of March, 1933, while another group policy of insurance, 
issued by the defendant to the members of said Pioneer Insurance Club in lieu 
of said policy of insurance, was in force and effect as to plaintiff by reason of 
the payment of the premiums due thereon for plaintiff’s insurance, and while plain- 
= was so totally and permanently disabled as aforesaid, the plaintiff did furnish 
to the defendant due proof of such disability, and that defendant, after receiving 
said proof and after plaintiff's demand therefor, failed or refused to pay to the 
plaintiff the amount of insurance in force under said group policy insurance on 
the life of the plaintiff at the time of the receipt by the defendant of said proof, 
to-wit, Two Thousand Dollars ($2,000.00).” (Italics supplied.) 

The defendant demurred to this count on the ground that it does not aver 
that the policy, the basis of this suit, was in force and effect at the time plaintiff 
turnished proof of his disability, and the demurrer was overruled. 

In McGifford v. Protective Life Ins. Co., 227 Ala. 588, 151 So. 349, involving 
the quoted provision in a policy issued by the defendant on the same date and to 
the same club the policy in suit was issued to, it was ruled that the furnishing of 
proof of disability by the insured to the company while the policy was effective 
and the insurance in force was a condition precedent to liability. The holding in 
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that case was reaffirmed in McCutcheon, Guardian, etc. v. All States Life Insur- 
ance Company, supra. 

The provisions of a policy of different import were considered in Ex parte 
Gilbreath Gray (Prudential Ins. Co. v. Gray), 159 So. 265 (Ala. Sup.), from 
which McGifford’s Case was differentiated. See, also, Bergholm et al. v. Peoria 
Life Ins. Co., 284 U. S. 489, 52 S, Ct. 230, 76 L. Ed. 416. 

[1] The furnishing of proof of total and permanent disability while the 
policy sued on was effective and the insurance was in force as to plaintiff, being 
a condition precedent to liability, the plaintiff had the burden of averring and 
proving performance of the condition. Equitable Life Assur. Soc. v. Dorriety 
(Ala. Sup.) 157 So. 59; 13 C. J. 635, § 705; Marsicano v. City of Birmingham, 165 
Ala. 405, 51 So. 608. 

[2] When the averments of count A are construed most strongly against the 
pleader, the averment that plaintiff “on, to-wit, the 15th day of March, 1933, 
while another group policy of insurance, issued by the defendant to the members 
of said Pioneer Insurance Club in lieu of said policy of insurance, was in force 
and effect as to plaintiff by reason of the payment of the premiums due thereon 
for plaintiff's insurance, and while plaintiff was so totally and permanently dis- 
abled as aforesaid, the plaintiff did furnish to the defendant due proof of such 
disability,” falls short of showing that such proof was furnished under the policy 
in suit, or that the insurance which he seeks to recover was it force when such 
proof was so furnished. (Italics supplied.) 

[3] Assuming that group policy No. 180-G, certificate No. 1762, issued to the 
Pioneer Insurance Club, December 1, 1932, was in fact a renewal of the former 
group policy No. 149-G, certificate No. 1762, continuing in full force the insurance 
on plaintiff’s life, with total permanent disability benefits, it is clear that plain- 
tiff failed of compliance with the provision of the policy in respect to proof. 

Plaintiff testified, “I asked the defendant for blanks for making claim under 
my policy. They supplied them to me. Dr. Carraway filled them out and I filled 
out one myself. * * * IT turned them over to Protective Life Insurance Com- 
pany * * * the defendant in this case”; that they (Protective Life Insurance 
Company) had not paid him anything; “I believe I turned them over to the 
defendant about the first day of February last year (1933). I received this letter 
after I turned the papers in.” 

The letter was written on a letterhead of “Protective Life Insurance Co., 
S. F. Clabaugh, Pres., Birmingham, Alamaba,” addressed to “A. L. Fairley, Secre- 
tary” and “Mr. Tom A. Hale” in respect to “G-180-1762,” and read: 

“We have given careful consideration to your claim for total and permanent 
disability benefits but the information furnished is not:at all conclusive that your 
present condition is permanent. We would refer you to the clause in your group 
cettificate wherein it must be shown that a disability must be total and must also 
be permanent before the benefits are available. In view of this, the company 1s 
obliged to disallow the claim. 

“It is expressly stipulated that by pointing out the above facts the company 
does not waive, and hereby expressly reserves the right to avail itself of all other 
defenses it may have to said policy. 

“Yours very truly, 
“A. L. Fairley, Secretary.” 

The plaintiff also offered as evidence the defendant’s answers to interrogatories 
propounded under the statute. The answer relative to the proof of total per 
manent disability is: “On March 15, 1933, plaintiff furnished defendant with com- 
pleted forms, which forms are used to make proof of total and permanent dis- 
ability, but the forms as completed and furnished by plaintiff did not show that 
he was totally and permanently disabled. One form was signed by plaintiff in 
which he stated that he did not know whether his disability presumably would 
continue for life, and one form was signed by an attending physician in which it 
was stated that the plaintiff would completely recover. These are the only proofs 
furnished by the plaintiff.” 

This is all the evidence showed or tended to show on the question of plain- 
tiff’s furnishing proof of his disability. When it is viewed in its light most favor- 
able to the plaintiff, it is clearly insufficient as showing that plaintiff furnished 
“due proof” that plaintiff had become “totally and permanently disabled by bodily 
injury or disease,’ and that he was then or would be “at all times thereafter, 
wholly prevented thereby from engaging in any gainful occupation” within the 
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meaning of the policy, and it was wholly insufficient to warrant the jury in so 
finding. Equitable Life Assur. Soc. v. Dorriety (Ala. Sup.) 157 So. 59. 

Whether it be the death of the insured or his total disability that matures the 
—— the insurer is liable for the full amount of the insurance; in this case 
$2,000. 

In the respect just stated, the policy in the instant case is different from the 
policies considered in cases heretofore decided by this court involving clauses 
insuring against “permanent total disability.” 

In United States Casualty Co. v. Perryman, 203 Ala. 212, 82 So. 462, the basis 
of the suit was an accident insurance policy providing “for the payment to the 
insured of $25 per week for total disablement, and of $12.50 per week for partial 
disablement.” The question of permanent total disability was not there involved. 

Travelers’ Ins. Co. v. Plaster, 210 Ala. 607, 98 So. 909, 910, was an action on 
an accident policy insuring the plaintiff against injuries by accident which “shall 
wholly and continuously disable the insured from the date of accident from per- 
forming any and every kind of duty pertaining to his occupation, and during the 
period of such continuous disability,’ and for such disability agreed to pay a 
weekly indemnity. (Italics supplied.) 

The Perryman and Plaster Cases hold that “to constitute ‘total disability’ in 
the connection used in the policies there under consideration, it is not necessary 
that an injury should render the insured physically unable to transact any kind of 
business pertaining to his occupation, but it is sufficient if the injury is such that 
common care and prudence require him to desist.” (Italics supplied.) 

Ellis v. New York Life Ins. Co., 214 Ala. 166, 106 So. 689, 691, was an action 
on a policy of life insurance, and permanent total disability from bodily injury or 
disease, “so that he is and will be presumably thereby permanently and continu- 
ously prevented from engaging in any occupation whatsoever for remuneration or 
profit, and that such disability has then existed for not less than 60 days * * * 
then. * * * QOne year after the anniversary of the policy next succeeding the 
receipt of such proof, the company will pay the insured a sum equal to one-tenth 
of the face of the policy and a like sum on each anniversary thereafter during 
the life time and continued disability.” In that case it was held that the holdings 
in the Perryman and Plaster Cases did not apply, and a judgment on a directed 
verdict for the defendant was affirmed. 

In New York Life Ins. Co. v. McLean, 218 Ala. 401, 118 So. 753, 754, the 
action was on a policy of life insurance in all respects the same as that involved 
in the Ellis Case. The evidence showed that the plaintiff was a physician; that he 
owned a farm; and that he was physically unable to do manual labor. It was there 
held: “If the insured’s physical condition, as a result of the disease, is such that 
common care:and prudence requires that he desist from transacting business, and 
his condition is presumably permanent and continuous, he is permanently and 
totally disabled, within the meaning of the contract, though he may not be 
physically disabled to perform occasional acts connected with his business, pro- 
fession, or occupation.” (Italics supplied.) 

The plaintiff in Metropolitan Life Ins. Co. v. Blue, 222 Ala. 665, 133 So. 707, 
708, 79 A. L. R. 852, was a physician, and the action was to recover “the monthly 
benefits or income alleged to be due for ‘total and permanent disability’ by reasoi 
of disease.” By the terms of the policy the defendant engaged to pay “a monthly 
income of $10.00 for each $1,000.00 of insurance.” In the policy the insurer 
reserved the right to require proof from time to time of continued total dis- 
ability and stipulated that: “If the insured shall fail to furnish such proof, or if 
the insured shall be able to perform any work or engage in any business what- 
soever for compensation or profit, the monthly income herein provided shall 
immediately cease.” 

The sole question in that case was whether or not the plaintiff’s condition 
Prevented him from “doing substantial and profitable work in his profession.” The 
trial court had directed a verdict for the defendant which was followed by judg- 
ment, and this judgment was affirmed. : 

New York Life Insurance Co. v. Torrance, 224 Ala. 614, 141 So. 547, like the 
Blue Case, was an action by the insured, a physician, to recover monthly benefits 
stipulated for in case of total permanent disability, to be paid during the continu- 
ance of such disability. In that case there was no question as to the plaintiff’s 
total and permanent disability at the time suit was brought, but the question was 
whether or not the disability arose before the plaintiff reached the age of sixty 
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years. While there was a general discussion of the authorities, it appears from 
the headnotes of the case, as well as from the body of the opinion, the court did 
not undertake to lay down any formula as to what was necessary to coustitute 
total and permanent disability under that contract. The holding was, that plaintiff, 
by the undisputed evidence, had failed to show that his disability antedated his 
sixtieth birthday, and therefore the defendant was entitled to the affirmative 
charge. 

On the second appeal in the Torrance Case, 228 Ala. 286, 153 So. 463, where 
the same question was involved as in the first appeal, it appeared from the opinion 
of the Court of Appeals (153 So. 458) the plaintiff on the second trial had offered 
additional evidence on which the Court of Appeals held the case was for the jury. 
Reviewing the opinion of the Court of Appeals, on certiorari, it was observed: 
“The terms of the policy are that total disability must be such as that it ‘thereby 
permanently and continuously prevented (him) from engaging in any occupation 
whatsoever for remuneration or profit. If his physical or mental condition was 
such that his attempt to engage 1m an occupation was not accompanied with the 
ability to do so in its substantial features with the skill and accuracy which such 
business demands, in the usual and customary manner, he is totally disqualified 
from pursuing that occupation, though he does undertake to carry it on, but, in 
doing so, such want of skill and ability are manifest.’ New York Life Insurance 
Co. v. Torrance, 228 Ala. 286, 153 So. 463, 464. [Italics supplied.] This utterance 
was approved in the more recent case of Equitable Life Assur. Soc. v. Dorriety 
(Ala. Sup.) 157 So. 59. 

The policy, the basis of the suit in Jefferson Standard Life Ins. Co. v. 
Simpson, 228 Ala. 146, 153 So. 198, 199, insured the life of the plaintiff for $3,000, 
and carried a provision for “total and permanent disability” upon proof of which 
the insurer agreed to waive further payment of premiums and pay the insured 
“Fifty Dollars ($50.00) per month during the period of his said total and per- 
manent disability,” a provision quite different in legal effect from the provision for 
total aud permanent disability in the case at bar. The court, in treating the refusal 
of certain special charges, observed: “This court, in passing on provisions in 
policies similar to the one involved, has followed the majority rule to the effect 
‘that the “total disability” contemplated in insurance policies does not mean, as its 
strict literal construction would require, a state of absolute helplessness, but 
means inability to do substantially all of the material acts necessary to the pros- 
ecution of insured’s business or occupation, in substantially his customary and 
usual manner.’” (Italics supplied.) 

[4, 5] The “majority rule” therein referred to, to state its general effect, 
that insurance contracts subject to more than one construction are construed 
against the insurer and favorably to the insured, though the full lexicographical 
significance of words must be ignored. However, this rule does not authorize 
courts to rewrite the contract for the parties or refine away the terms of the 
contract expressed with sufficient clearness to convey the intent and meaning of 
the parties. New York Life Insurance Co. v. Torrance, 224 Ala. 614, 141 So. 547: 
McGifford v. Protective Life Ins. Co., 227 Ala. 588, 151 So. 349: 14 R. C. L. 926, 
§ 103; Pennsylvania Fire Ins. Co. v. Malone et al., 217 Ala. 168, 115 So. 156, 56 
A Aa, ake ATO cw River Ins. Co. of City of New York v. Waddell, 216 Ala. 
55, 112 So. 336, 52 A. L. R. 838; R. C. L., 8 Per. Supp. p. 3708, § 103; Pocket 

8-R.C. L. Per. Supp. p. 979; § 103: 

The effect of the holding in John Hancock Mut. Life Ins. Co. v. Beaty (Ala 
Sup.) —— So. ——/ is that proof showing “total permanent disability to perform 
the work of the occupation followed through life, and, so far as appears, the oniy 
profitable occupation for which she [plaintiff] is suited by training and experience, 
is the disability covered by such polictes.” (Italics supplied.) 

[6] The manifest intent of the contract in this case is that the total permanent 
disability maturing the contract must be such as to disqualify him, not only from 
engaging in the occupation, trade, or profession he was engaged in when the dis- 
ability developed, but he must be physically disabled from doing and performing 
the substantial features of any gainful occupation, within the range of his meutal 
and educational capacity, with the required skill and accuracy of any such occu- 
pation, and such disability must be presumably permanent and continuous. 1 C. m: 
pp. 465, 466, §§ 167, 168, and 169: Metropolitan Life Ins. Co. v. Foster (C. C. A.) 
67 F.(2d) 264. 


1 Not “ relenned by court at date of publication. 


is 
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[7] The evidence in this case shows that the only disability suffered by the 
plaintiff was a broken leg, above the knee, with delayed union of the broken bone, 
and flabby muscles from nonuse and sensitive sciatic nerve; but the testimony of 
the medical witnesses is to the effect that the bone has completely united and 
healed, and by use his recovery will be permanent and complete, except his leg 
will be short. The extent of his disability, according to the medical testimony, is 
about 35 per cent. 

In these circumstances, the plaintiff shows only partial permanent disability, 
and was not entitled to recover. Metropolitan Life Ins. Co. v. Blue, supra; A®tna 
Life Insurance Co. v. Lasseter, 153 Ala. 630, 45 So. 166, 15 L. R. A. (N. S.) 252. 

Reversed and remanded. 

Anderson, C. J., and Gardner, Bouldin, and Foster, JJ., concur in the opinion. 

Knight, J., concurs in so much thereof as holds that the complaint was sub- 
ject to demurrer, that the plaintiff did not show compliance with the condition 
precedent as to furnishing proof, and that defendant was entitled to the affirmative 
charge, and dissents as to what constitutes total disability; his view on that point 
being hereinafter stated. 

Thomas, J., dissents. 


PROTECTIVE LIFE INS. CO. v. WALLACE. 6 Div. 610. 
Supreme Court of Alabama. March 28, 1935. 
Rehearing Denied May 2, 1935. 
161 Southern Reporter 256. 
3. INSURANCE. 

“Total disability” contemplated in insurance policies does not mean literally 
state of absolute helplessness, but means inability to do substantially all mate- 
rial acts necessary to prosecution of insured’s business or occupation, in sub- 
stantially his customary and usual manner, or to do substantially all material 
acts necessary to prosecution of some gainful business or occupation, which 
insured was qualified and capable of doing and which requires substantially 
same character of physical and mental training and effort. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

Railroad conductor suffering loss of leg and spinal injuries, who had insuffi- 
cent education to do clerical work, and could not undertake work requiring 
physical exertion, held “totally and permanently disabled” so as to be entitled to 
recover disability benefits under group life policy, notwithstanding his employ- 
ment as crossing flagman, which was attended with pain and was imprudent, and 
was given to*insured because of consideration for his condition rather than 
because of his ability to work. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, Jefferson County; J. Russell McElroy, Judge. 

Action on a group policy of insurance by Frank Wallace against the Pro- 
tective Life Insurance Company. From a judgment for plaintiff, defendant 
appeals. 

Affirmed. 

Cabaniss & Johnston and L. D. Gardner, Jr., all of Birmingham, for appellant. 

London, Yancey, Smith & Windham, of Birmingham, for appellee. 

Knicut, Justice. 

'he policy sued on in this case is what is known as a group policy, and was 
issued by the appellant, insuring the lives of the members of T. C. I. Insurance 
Club, Northwestern Division, of the Tennessee Coal, Iron & Railroad Company’s 
employees. The plaintiff was an employee of said company and a member of 
the club, whose lives were insured by the appellant. 

1 a testimony, upon which the case was tried, was without dispute in any 
particular. 


__ It was agreed between counsel, upon the trial, that the group policy was in 
lull force and effect up to December 31, 1931; that plaintiff was insured under 
said policy until December 31, 1931. It was further agreed that on December 1, 
‘930, the plaintiff furnished to the defendant “due and adequate proof” as aver- 
ted in the complaint, of his injuries, and that he had become totally and per- 
manently disabled as alleged in the complaint “in the sense that he had made 
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claim to that effect and furnished due proof in the sense that he had made due 
proof of a claim,” but it was expressly stipulated that the defendant did not 
admit, but expressly denied that the “plaintiff is or had become totally and per- 
manently disabled” from following a gainful occupation. 

The evidence shows, without dispute, that the plaintiff on January 13, 1930, 
then forty-three years of age, was employed by the Tennessee Coal, Iron & Rail- 
road Company as a “railroad train conductor—a freight train conductor and 
yard work.” His conductor’s job was confined to “freight train or yard work, 
work around in the yard, switching and going out and working the coal mines.” 
With reference to his work the plaintiff testified: ‘The railroad work I had been 
doing was switching and conductor. I am familiar with switching work. A man 
doing switching work has to board moving trains, and get off of them while mov- 
ing. And you have to jump from one car to another while the train is moving, 
end in working as a conductor you at times have to board trains and get off 
moving trains and move from one car to another while the train is moving just 
the same as a switchman.” 

Plaintiff had been engaged in this work with the Tennessee Coal, Iron & 
Railroad Company continuously since 1915, and was so engaged at the time the 
policy of insurance was issued to him. 

On the night of January 13, 1930, while coupling the air hose between two 
cars, the plaintiff was knocked down under one of the cars, and dragged for 
some distance, hung by one of the bolts in the brake rigging. As a result of 
this accident, the lower part of plaintiff’s right leg and his foot were crushed, 
the body of the first lumbar vertebra was collapsed, and there was a 
partial collapse of the body of the second lumbar vertebra. In addition, the 
transverse processes of the first lumbar vertebra were fractured on both sides, 
and the second fractured on the left side, disengaging the muscles from the 
proximal end of the bone; and three ribs on the left side were fractured. The 
right leg had to be amputated six inches below the knee, and at the time of the 
trial plaintiff was using an artificial limb. Plaintiff has suffered pain from these 
injuries from the day of the accident to the présent time. 

Plaintiff was carried to the hospital on the night of the accident and 
remained there until April 2, 1930. 

In September following the accident, the plaintiff “took a job as night watch- 
man with the Birmingham-Southern Railroad, but on account of his injuries and 
suffering, was able to hold the job only four days.” He then had to give it up, 
and go back to the hospital. 

There was other evidence in the case tending to show that plaintiff was per- 
manently injured, and that his injuries made him a constant sufferer, especially 
if he undertook any work requiring physical exertion other than locomotion. 

In May, 1931, the Birmingham-Southern Railroad Company gave the plain- 
tiff a job flagging at the street crossing, at First avenue and Twelfth street. The 
company gave plaintiff the eight-hour period when the traffic required the least 
effort. This job requires but little work; no manual labor. The plaintiff has 
held this position from May, 1931, down to the time of the trial. The compen- 
sation received by plaintiff for this work has varied through the years. During 
the eight months that plaintiff worked during 1931, he received an average of 
$81.12 per month; during 1932 he received an average of $73.63; during 1933, his 
average pay was $62.30 per month; and at the time of the trial his average 
monthly earnings were $70. Plaintiff’s testimony tended to show that he was 
unable to do work requiring real manual labor. 

During the years he was employed by the Tennessee Coal, Iron & Railroad 
Company, his average monthly earnings were $187.20, approximately. 

Plaintiff's education was limited to work in the grammar school through the 
sixth grade. He had never done any clerical work, or bookkeeping, or work of 
similar kind. 

The provision of the policy under which plaintiff claims his right to recover 
in this case is: “If any member insured under this policy shall furnish this com- 
pany with due proof that before having attained the age of 60 years, he or she 
has become totally and permanently disabled by bodily injury or disease, and 
that he or she is then, and will be at all times thereafter, wholly prevented 
thereby from engaging in any gainful occupation, the company will pay to such 
member in full settlement of all obligations hereunder as to such member's life, 
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the amount of insurance in force hereunder on such member at the time of the 
approval by the company of the proofs as aforesaid. This amount will be paid 
either in one sum six months after proof of disability has been established or in 
installments as hereinafter provided, beginning immediately after proof of disability 
has been established.” 

The cause was tried by the court with a jury. There was verdict for plain- 
tiff, and judgment accordingly. From this judgment the present appeal is 
prosecuted. 

A number of errors are here assigned. Among them, the refusal of the court 
to give at the request of the defendant a number of special charges, including 
the general affirmative charge in its behalf, stated in different forms. 

1, 2} We are met at the outset of our consideration of the case with the 
insistence of appellee’s counsel that, inasmuch as the special charges requested 
by, and refused to, the appellant do not appear in the bill of exceptions, we are 
not authorized to consider the same. Counsel cites as his authority for this con- 
aon case of Choate v. Alabama Great Southern R. R. Co., 170 Ala. 590, 
54 So. 507. 

There was a time when the Choate Case, supra, was an authoritative expres- 
sion of the law on the subject, but in 1915 (Laws 1915, p. 815), the Legislature 
amended section 5364 of the Code of Alabama with reference to special charges 
moved for by either party, and since this amendment was adopted, we are per- 
mitted to review and revise the action of trial courts in the giving or refusal of 
special charges, whether these charges are incorporated in the record proper, or 
are set out in the bill of exceptions only; provided, of course, there is a bill of 
exceptions in the case sufficiently presenting the evidence to warrant such 
review. This has been our uniform practice for years. Code 1923, §§ 9509, 
9510; Mobile Light & Railroad Co. v. Thomas, 201 Ala. 493, 78 So. 399; Russell 
y. State, 201 Ala. 572, 78 So. 916; Anniston Lumber & M’f’g. Co. v. Hughes, 226 
Ala. 654, 148 So. 124. 

We had thought that this rule, inasmuch as it has prevailed so long, was 
iully understood by the bar. The propriety of the court’s action in refusing 
appellant’s special charges is properly presented for review. 

It is insisted by appellant, and with much force and earnestness, that the 
contract of insurance, written in the instant case, is not what is termed ‘ ‘occu- 
pational insurance,” but was, and is, insurance against total and permanent dis- 
ability, resulting in inability to engage in any gainful occupation, whether it be 
the occupation then followed by the insured, or any other line of business sub- 
stantially remunerative, which the insured could carry on. That if the insured, 
though prevented, perhaps, by his bodily injuries from carrying on the business 
he was engaged in at the time he received his injuries, could, or did, perform 
other work, substantially remunerative, then, and in such event, the insured 
could not be held to be disabled, totally and permanently, within the true mean- 
ing of the insurance contract, providing for disability benefits. Such is no doubt 
‘he holding of a number of the courts of last resort elsewhere. The cases hold- 


ing to such a view of the clause of the contract in question are listed in appellant’s 
brief, 


The courts holding to such a view, have adopted what is considered a literal 
construction of the language employed in the “disability benefit clause.” This 
court has not seen proper to follow those courts in construing this provision of 
the contract, but long since committed itself to a more liberal construction of 
the contract, having due regard for what we conceived to be the real intent of 
the parties, and the purposes intended to be accomplished. Metropolitan Life 
Ins. Co. v. Blue, 222 Ala. 665, 133 So. 707, 79 A. L. R. 852; New York Life Ins. 
Co. y. Torrance, 228 Ala. 286, 153 So. 463; New York Life Ins. Co. v. Torrance, 
224 Ala. 614, 141 So. 547; Ellis v. New York Life Ins. Co., 214 Ala. 166, 106 So. 
689; New York Life Ins. Co. v. McLean, 218 Ala. 401, 118 So. 753; Jefferson 
Standard Life Ins. Co. v. Simpson, 228 Ala. 146, 153 So. 198, 200; Equitable Life 
Assur. Soc. v. Dorriety (Ala. Sup.) 157 So. 59, 61. 

It is further suggested by able counsel for appellant that this court has not 
assed upon a contract in the language of the contract now before us, and that, 

therefore, we are not concluded by any former opinion. In other words, the 
case is one of first impression. 

While it may be that the language employed in the contract now before us 





AZ The Insurance Law Journal, Vol. 85 [Oct., 1935 


is slightly different in verbiage, yet we perceive no real difference in its mean- 
ing from the contracts construed in several of our cases above noted. 

[3] Total disability contemplated in insurance policies like the one under 
consideration “does not mean, as its literal construction would require, a state 
of absolute helplessness, but means inability to do substantially all the material 
acts necessary to the prosecution of insured’s business or occupation, in sub- 
stantially his customary and usual manner”; or to do substantially all the mater- 
ial acts necessary to the prosecution of some gainful business or occupation, 
which the insured was qualified and capable of doing, and which requires sub- 
stantially the same character of physical and mental training and effort. Author- 
ities, supra. 

In some of its aspects the case of Metropolitan Life Ins. Co. v. Lambert, 157 
Miss. 759, 128 So. 750, is similar to the one now before us, and a recovery was 
sustained. 

Under the evidence in this case, with the above construction placed upon the 
contract, the defendant was not, of course, entitled to the general affirmative 
charge in its behalf. 

We have also examined and considered each of the defendant’s other refused 
charges. The defendant was not entitled to have the jury instructed in the 
terms of any of these refused charges. Some of them were “too narrow,” in 
that they attempted to hold the plaintiff to the literal language of the policy, 
while others sought to have the jury instructed contrary to the construction we 
have placed upon the contract in question; and besides the oral charge was sufti- 
cient to cover the law in respect to matters referred to in the refused charges, 
which may state correct principles. Jefferson Standard Life Ins. Co. v. Simpson, 
supra. 

We find nothing in the segregated parts of the court’s oral charge prejudicial 
to defendant, which calls for a reversal of the case. 

[4] We do not approve some expressions of the court’s oral charge indicating 
the insured must be able to pursue a similar occupation equally remunerative, 
put on consideration of the entire charge in connection with the evidence, we 
are not impressed that these expressions were prejudicial. 

[5] The evidence, as we find it in the record, conclusively shows that plain- 
tiff’s injuries were of such nature as to render him totally and permanently dis- 
abled, presumably for life, not only from pursuing the business or occupation in 
which he was engaged at the time he received his injuries, but from doing any 
other work requiring physical exertion. The evidence shows that his efforts to 
do the little work required of him in the position of crossing flagman, given him 
by the Birmingham-Southern Railroad, is attended with discomfort and pain, and 
common prudence would seem to suggest that he should not undertake this work. 

If the evidence is to be believed, and it is undisputed, the insured is totally 
and permanently disabled within the meaning of the total and permanent dis- 
ability clause of the insurance contract. 

Our study of the evidence is persuasive that the plaintiff’s physical condition 
is such that he was not in a position in fact to enter into competition with others 
for the position which he holds as flagman. It appears that the Birmingham- 
Southern Railroad is one of the affiliated companies of the Tennessee Coal, Iron 
& Railroad Company, some of the officials being the same individuals (the same 
person being the general superintendent of the two companies), and men 
employed are transferred from one company to the other. 

While there is no direct evidence to that effect, yet it seems the jury could 
reasonably infer from all the evidence that plaintiff was so transferred to his 
yresent more or less inactive position, more out of consideration of his physical 
condition, in view of his long service, than any matter of ability to work. 

We have considered all questions presented for review, and finding no rever- 
sible error, the judgment of the court a quo will be affirmed. 

Affirmed. 

All the Justices concur. 

On Rehearing. 

Application for rehearing overruled. 

All the Justices concur. 

Gardner and Brown, JJ. ; 

The Court on consideration of the rehearing holds that there is no conflict 
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between the opinion in this case and the opinion in the case of Protective Life 
Insurance Company v. Hale (Ala. Sup.) 161 So. 248, that nothing said in the 
opinion in this case is intended as a modification of the utterances in the Hale 
Case; therefore, we concur in overruling the application for rehearing in this 
case. 


CARTER v. MUTUAL BENEFIT LIFE CO. 5 Div. 196. 
Supreme Court of Alabama. Poni 56 1935. 
161 Southern Reporter 446. 
INSURANCE. 

Under nonforfeiture provision in life policy providing for automatic extension 
of insurance, in event of default in payment of premiums and failure to sur- 
render policy, for term purchasable by cash surrender value, surrender charge 
must be deducted from reserve to find cash surrender value in determining 
extended insurance, though policy was not surrendered. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from Circuit Court, Chilton County; F. Loyd Tate, Judge. 

Action on a policy of life insurance by Pearlie E. Carter against the Mutual 
Benefit Life Insurance Company. From a judgment for defendant, plaintiff 
appeals. 

Affirmed. 

Pertinent provisions of the policy in suit are as follows: 

“Non-forfeiture Provisions. 

“At the end of any Policy year during the whole of which this Policy shall 
have been in force, or within one month from default in Premium payments, this 
Policy may be surrendered to the Company at its office in Newark, New Jersey, 
for: 

‘1. Its cash surrender value; or, 

A paid-up policy payable at the time this Policy would be payable if 
continued in force. 

“If the Policy be not surrendered as above the insurance will be Auto- 
matically Extended from date of default in Premium payments for a sum equal 
to the amount of the policy and existing Dividend Additions, if any, less any 
indebtedness to the Company hereon. 

“The Cash Surrender Value will be equal to the entire Reserve, less any 
indebtedness, on this Policy, and less a surrender charge of one per centum of 
the amount insured, which will be diminished proportionately after the first Policy 
year so as to be eliminated at the end of the third Policy year. 

“The amount of the Paid-up Policy, or the term of the Extended Insurance, 
will be such as the amount of the Cash Surrender Value will purchase at Net 
Single Premium rates. The Paid-up Policy or the Extended Insurance will par- 
licipate in surplus and will be entitled to Cash Surrender Values equal to the 
reserve thereon at the time of surrender, less any indebtedness to the Company 
there: n 

“Except as provided in this Policy any default in Premium payments will 
immediately render the Policy null and void.” 

G. C. Walker, of Clanton, and Huddleston & Jones, of Wetumpka, for 
appellant. 

Lawrence F. Gerald, of Clanton, and Martin, Turner & McWhorter and J. 
C. Blakey, all of Birmingham, for appellee. 

Foster, Justice. 

_ This is a suit by the beneficiary of a life insurance policy. The insured died 
aiter making default in the full payment of the second premium. By its terms 
the policy became null and void upon such default, except as provided in it. Upon 
such detault, two alternatives were open to insured, both conditioned upon a 
surrender of the policy within one month from default, and thereupon he could 
receive either (1) its cash surrender value, or (2) a paid-up policy. A table 
showed the minimum amount of the cash surrender value guaranteed at the end 
ot the first year to be $7.26 per thousand, which would be $14.52 for this policy 
for $2,000. The table also showed that the minimum amount of a paid-up policy 
at that time would be $15 per thousand or $30, for this policy. 

The surrender value must be computed as stated in another paragraph, so 
that it would be equal to the entire reserve less a surrender charge of 1 per cent. 
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of the amount insured, but which surrender charge would be diminished propor- 
tionately so as to be eliminated at the end of the third policy year, and which 
was made manifest also by the table referred to. There should also, of course, 
be deducted the amount of any indebtedness owing by insured. 

Another provision is predicated upon a failure to surrender as provided for 
in one or the other of the alternatives above mentioned. In the event of such 
failure to surrender, with an exercise of the election provided for, the insurance 
is automatically extended for the amount of the policy (to wit, $2,000); the term 
not there defined. The amount of the paid-up policy (conditioned upon a surren- 
der of the policy) and the term of the extended insurance (not conditioned upon 
its surrender) are each controlled by the amount of the cash surrender value. 
A preceding paragraph provided how the cash surrender value was to be ascer- 
tained. When that is done, the term of the extended insurance is computed upon 
that basis. 

The fact that extended insurance exists without a surrender of the policy, and 
the right to the cash surrender value exists only upon its surrender, in no respect 
affect the manner in which the surrender value is computed. Its computation is in 
a separate and distinct policy provision, and not dependent upon whether the policy 
is surrendered. If the policy is surrendered, the surrender value thus computed is 
available for one of two alternatives. If it is not surrendered, that same amount 
fixed by the same method is computed fora different purpose (extended insurance). 

The term “surrender charge” is not defined in the policy, nor by the evidence. 
Nor does it appear what service or circumstance is its justification. We think it 
is immaterial that it is called a surrender charge, rather than that no term should 
be applied. We have read many cases where policies are considered which provide 
for such a deduction, without naming it. In some the evidence was that it is an 
actuarial term, and in them all it is so calculated whether so called. Inter-Southern 
Life Ins. Co. v. Zerrell (C. C. A.) 58 F.(2d) 135, 137; Moss v. AEtna Life Ins. Co. 
(C. C. A.) 73 F.(2d) 339; Lamar Life Ins. Co. v. Minor, 170 Miss. 223, 154 So. 
542; Mutual Benefit Life Ins. Co. v. O’Brien (Ky.) 116 S. W. 750. We may as 
well conjecture that it is intended to care for the initial expenses of the company 
incident to the procurement and issuance of the policy, and which is amortized by 
the payment of the first three annual premiums, as to conjecture, as appellant does, 
that it was intended to compensate the company for services made necessary by 
physical surrender of the policy. But whatever may be the reason for it, it is dis- 
tinctly provided that the term of the extended insurance shall be controlled by the 
amount of the cash surrender value (though the policy is not surrendered), and it 
is also distinctly provided that the value shall be ascertained by deducting 1 per 
cent. of the amount of the policy from the reserve and computed upon that basis. 
It is immaterial what name is applied to the amount thus deducted. Such clarity of 
stipulation eliminates all idea of construction, and leaves to the court the duty to 
give it effect as thus expressed. 

It is notedefinitely fixed by the table incorporated in the policy. That table does 
not purport to be exact, but shows that it is a statement of minimum values only. 
So that the cash surrender value must be computed according to the formula pre- 
scribed, provided it shall not be less than that stipulated in the table. Lamar Life 
Ins. Co. v. Minor, supra. 

There is a modicum of difference between the terms of the policy we are con- 
sidering, and those considered by the Mississippi Supreme Court in New York Liie 
Ins. Co. v. Blaylock, 144 Miss. 541, 110 So. 432. That court seemed to emphasize 
that difference, though we do not think it is important. They also seemed to think 
that the surrender charge was compensation for services incident to the physical 
surrender of the policy, not justified otherwise. That policy provided for an 
affirmative act on the part of the insured by surrendering the policy and electing to 
accept (a) cash surrender value, or (b) extended insurance, or (c) paid-up insur- 
ance. In such event the extent of any of such alternatives was to be computed by 
deducting from the reserve a “surrender charge” as specified. The insured did not 
surrender the policy or attempt to exercise the election so provided. His situation 
was therefore controlled by another clause which provided that if the insured did 
not surrender the policy and claim either option (a) or (c), the insurance would be 
continued as in option (b) (extended insurance). The court said that they did not 
understand this to mean that the surrender charge applied where the policy merely 
lapsed, and clause (b) was automatically operative; that the surrender charge was 
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justified only when the policy was surrendered. In other words, that the surrender 
charge was for services incident to surrendering the policy, and if insured elected 
to have extended insurance by surrendering it, the charge was provided for, but if 
he made no election, the insurance was automatically extended without a surrender 
of it, and therefore with no service for which the charge could be made, and 
thereby created a longer term of such insurance. 

In the first place we think that is a misconception of what such a charge is 
intended for. It also seems to us to lead to an anomalous situation. So that the 
extent of the term of the extended insurance would be controlled by the act of a 
physical surrender of the policy to the company after default. 

In respect of the policy we are considering, the matter of extended insurance 
is not stated as an option in any event, but is wholly automatic, and occurs only 
when insured has not surrendered the policy for either cash or a paid-up policy. 

The same argument adopted in the Mississippi case was urged in Inter-Southern 
Life Insurance Co. v. Zerrell, supra. It was said: “A careful reading of the terms 
of the policy indicates that the cash value is the same in case of lapse as it is in 
case of surrender of the policy under the option provisions, and that there is no 
basis for the application of the rule of construction sought to be invoked.” See, 
also, Mutual Benefit Life Ins. Co. v. O’Brien, supra; 37 Corpus Juris, 514; Secur- 
ity Life Ins. Co. v. Watkins, 189 Ky. 20, 224 S. W. 462. 

The agreed facts are that default was made June 14, 1931; that the entire 
reserve on that day was $34.52. The surrender charge was fixed by the contract 
at 1 per cent. of the amount insured, equal to $20; so that the cash surrender value 
was then $14.52, when so computed, which is the amount of the guaranteed mini- 
mum set out in the table. It is also agreed that based on that value insured died 
at a time subsequent to the expiration of extended insurance. Without deducting 
the charge of $20, the term of the extended insurance would not. have expired. We 
think the court properly construed the policy so that the surrender value was 
$14.52, and the term of extended insurance expired before the death of insured. 

Affirmed. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


BROTHERHOOD OF LOCOMOTIVE FIREMEN AND ENGINEMEN 
v. SIMMONS. No. 4—3641. 
Supreme Court of Arkansas. Feb. 25, 1935. 
79 Southwestern Reporter (2d) 419. 
1. INSURANCE. ° 
Beneficial association’s by-laws respecting appeals to tribunals within order 
before resort to courts held applicable to claims growing out of contracts, as 
well as controversies relating to questions of policy and discipline. 
By-laws of association provided that no member or subordinate lodge 
should resort to civil courts to correct or redress alleged grievances or 
secure alleged rights from or against any member, subordinate lodge, or 
the organization until such member or lodge had exhausted all remedy by 
appeal provided by association’s laws. i 
(For other cases, see Insurance, Dec. Dig. § 805[1].) 
2. INSURANCE. 
__ Complaint, claiming compensation for total permanent disability under pro- 
visions of defendant beneficial association’s constitution and by-laws, quoted at 
length in complaint, held to state cause of action, though not alleging expressly 
that plaintiff was member in good standing of association. 
(For other cases, see Insurance, Dec. Dig. § 815[1].) 
3, INSURANCE. 
_ Beneficial association’s by-law, giving members whose applications for benefits 
from insurance or pension department are rejected right of appeal to international 
president and board of directors, rather than by-law forbidden resort to civil 
courts until exhaustion of all remedy by appeal under association’s laws, held 
applicable to appeal from decision of association’s general secretary and treasurer 
on total disability claim. 
(For other cases, see Insurance, Dec. Dig. § 805[1].) 
4. INSURANCE. 
Provisions of beneficial association’s constitution and by-laws for hearing and 
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determination of members’ claims against association by its principal officers held 
invalid as violating principle that no man can be judge in his own cause. 

(For other cases, see Insurance, Dec. Dig. § 792.) 

5. INSURANCE. 

Provision of beneficial association’s constitution for exhaustion of members’ 
remedies within association before resorting to courts held unreasonable and void, 
in view of meager provisions for appeal and failure to define mode of procedure 
for prosecution thereof or time for decision. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

6. INSURANCE. 

Right of member of beneficial association to invoke court’s jurisdiction by 
suing association for disability benefits arose when defendant’s secretary-treasurer 
disallowed claim, presented to him with reports showing conclusively claimant's 
total permanent disability after claimant, at association’s request, gave permission 
for it to examine records at hospital where he received treatment. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

7. INSURANCE. 

Decree, providing for payment of stated sum monthly by beneficial association 
to member thereof as compensation for total permanent disability during his life 
or until such disability ceased, eld invalid in respect to unaccrued monthly pay- 
ments as based on contingency and hence uncertain. 

(For other cases, see Insurance, Dec. Dig. § 828.) 

Appeal from Greene Chancery Court, Eastern District; J. F. Gautney, Chan- 
cellor. 

Suit by Lobie L. Simmons against the Brotherhood of Locomotive Firemen 
and Enginemen. Decree for complainant, and defendant appeals. 

Modified, and affirmed as modified. 

Wm. F. Kirsch and Maurice Cathey, both of Paragould, for appellant. 

Jeff Bratton, of Paragould, for appellee. 

GRAND LODGE OF THE BROTHERHOOD OF RAILROAD TRAINMEN vy. 
COTHRAN. No. 4—3672. 
Supreme Court of Arkansas. Jan. 28, 1935. 
Dissenting Opinion Feb. 4, 1935. 
Rehearing Denied March 25, 1935. 
e 79 Southwestern Reporter (2d) 438. 
1. INSURANCE. 

Under fraternal benefit certificate precluding action thereon unless com- 
menced within six months after final rejection of claim by board of insurance, 
insured held not entitled to recover for total disability, where action was not instl- 
tuted on certificate within six months after insured was notified that his claim 
would not be considered by board of insurance for nonpayment of dues, notwith- 
standing that claim was never actually rejected by the board of insurance. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

2. INSURANCE. ' 

Under fraternal benefit certificate constituting an Ohio contract and barring 
action on certificate unless commenced within six months after final rejection 
of claim by board of insurance, limitation of six months held not unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

Johnson, C. J., and Humphreys and Mehaffy, JJ., dissenting. 

Appeal from Circuit Court, Crawford County; J. O. Kincannon, Judge. 

Action by Edward T. Cothran against the Grand Lodge of the Brotherhood 
of Railroad Trainmen. Judgment for plaintiff, and defendant appeals. 

Reversed and dismissed. 

Warner & Warner, of Fort Smith, for appellant. 

Partain & Agee, of Van Buren, for appellee. 





Self v. American National Ins. Co. 


SELF v. AMERICAN NAT. INS. CO. No. 24567. 
Court of Appeals of Georgia, Division No. 2. May 9, 1935. 
180 Southeastern Reporter 21. 
1. INSURANCE. 


Petition by widow of beneficiary of life policy, alleging that plaintiff paid 
premiums after beneficiary's death on misrepresentation of insurer’s agent that 
plaintiff would recover amount of policy on insured’s death, held to show that 
yayment was to be made to insured’s administrator or executrix, in event 
beneficiary predeceased insured, precluding recovery in suit ex contractu on 
policy, where petition alleged that agent’s representation was contrary to terms 
of policy, and that insurer refused payment except to insured’s administrator 
or executrix, “pursuant to the terms of the policy.” 

(For other cases, see Insurance, Dec. Dig. § 624[6].) 

2. INSURANCE. 

Petition by widow of beneficiary of life policy, alleging that plaintiff paid 
premiums, retained by insurer, after beneficiary’s death on misrepresentation of 
insurer's “agent” that plaintiff “would” recover amount of policy on insured’s 
death, which insurer refused to pay, stated no cause of action ex delicto, because 
category and authority of “agent” were not set out, plaintiff knew as much as 
“agent” concerning terms of policy, and “misrepresentation” constituted no 
more than promise. 

(For other cases, see Insurance, Dec. Dig. § 93.) 


Error from Superior Court, Richmond County; A. L. Franklin, Judge. 

Suit by Henrietta Self against the American National Insurance Company. 
To review a judgment dismissing her petition upon general and special demur- 
rers, plaintiff brings error. 

Affirmed. 

Paul T. Chance and Nathan Jolles, both of Augusta, for plaintiff in error. 

Rodney S. Cohen, of Augusta, for defendant in error. 

Syllabus Opinion by the Court. 

Jenkins, Presiding Judge. 

The widow of a deceased beneficiary of an insurance policy, insuring the 
life of her deceased husband's sister, sued the insurance company in tort for the 
recovery, as damages, of $8, premiums paid by the plaintiff, the $200 face amount 
of the policy, and $1,200 as punitive damages. By amendment the $200 claim was 
stricken. The amended petition, in effect, alleged: That after the death of her 
husband, the beneficiary, plaintiff paid the premiums on the policy until the death 
of the insured; that “Mr. Smith, the agent of the defendant company, represented 
to your petitioner that, if the premiums would be continued after the death of 
[her husband], your petitioner would recover the amount of said insurance upon 
the death of [the insured], and your petitioner relied upon such representation” ; 
that “said representations were made with utter disregard of the terms of said 
policy and contrary to the terms of the same, and your petitioner, being uneducated 
and not familiar with such matters, was easily imposed upon by said defendant 
company”; that “she would not have continued the payment of the premiums on 
said policy unless the company would pay to her the amount of said insurance, and 
that said representations were false and were made knowingly so by the agent, who 
was charged with the knowledge contained in the policy”; that, upon the death of 
the insured, “she presented proofs of death and made claim for said face of the 
policy, and the company refused to pay the same and averred that it would pay only 
to the administrator or executrix of the estate of [the insured], pursuant to the 
terms of the policy.” To the petition was attached a copy of the alleged policy, 
which recited that it was subject to certain “terms and conditions,” not appearing in 
such copy. The court dismissed the petition upon general and special demurrers. 
Held: 

[1, 2] 1. While the specific provision as to the person or persons to whom the 
Insurance was to be paid does not appear in the manifestly omitted “terms and con- 
ditions” referred to in the part of the policy attached to the petition, the petition 
indicates that, in the event the beneficiary should predecease the insured, the pay- 
ment was to be made to “the administrator or executrix” of the estate of the 
insured, and not to the plaintiff. This is plainly made to appear by the averments 
that the representation by an agent of the insurance company as to the payment of 





718 The Insurance Law Journal, Vol. 85 [Oct., 1935 


the insurance to the plaintiff was contrary to the terms of the policy, that the agent 
was charged with knowledge of such provisions, and that the company refused pay- 
ment except to the administrator or executrix of the estate of the insured, 
“pursuant to the terms of the policy.” 

2. The plaintiff, not being entitled to a recovery of the insurance under the 
terms of the policy, notwithstanding the statement by the agent of the company that 
she would recover such insurance if she paid the premiums, and notwithstanding 
her payments in reliance upon such statement, had no right to maintain a suit ex 
contractu on the policy. Meriwether v. Metropolitan Life Ins. Co., 44 Ga. App. 596, 
i62 S. E. 421, and citations. Nor did the refusal of the company to violate the 
terms of its contract by paying the benefit to the plaintiff create a cause of action 
ex delicto. The policy having been delivered to the plaintiff’s husband, and she 
having knowledge of its terms equal to that of the alleged agent, a misstatement 
by him, after the issuance of the policy, as to the nature of such terms, would 
not constitute fraud on the part of the company. The mere averment that the 
representation was made by a named person, “the agent of the defendant com- 
pany,” without stating the nature of his agency or that he was any more than 
a collecting or other special agent, and without alleging that he was authorized, 
either expressly or impliedly as a general agent, to modify the specific terms of 
the written life insurance policy after its issuance, shows neither such a modifi- 
cation nor fraud by the company. See Metropolitan Life Ins. Co. v. Hale, 177 
Ga. 632, 634, 170 S. E. 875; National Accident & Health Ins. Co. v. Davis, 179 
Ga. 595, 176 S. E. 387; Hart v. Waldo, 117 Ga. 590, 43 S. E. 998; Thompson v. 
Boyce, 84 Ga. 497, 502, 11 S. E. 353. Nor would the alleged oral statement as to 
what the company would do in the future, if the plaintiff paid the premiums, 
constitute a misrepresentation of an existing fact, since it would amount to no 
more than a promise. The South Carolina case of Crosby v. Metropolitan Life 
Ins. Co., 167 S. C. 255, 166 S. E. 266, relied upon by the plaintiff, was based upon 
very different facts, in that the agent procuring the insurance made the alleged 
agreement at the time of the issuance of the policy, and it was held that there 
was fraud in his misstatement as to the terms of the policy and in its typog- 
raphy. Nor would the mere retention by the company in the instant case of 
she $8 of premiums constitute a tort; no question being presented as to the right 
to recover the same in a proper action ex contractu. The court therefore did 
not err in dismissing the petition on general demurrer. 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 


PRUDENTIAL INS. CO. OF AMERICA v. MARTIN. No. 14967. 
Appellate Court of Indiana, in Banc. May 27, 1935. 
196 Northeastern Reporter 125. 
1. INSURANCE. 


Employee claiming disability benefits under group policy has burden of proving 
total permanent disability within certificate of insurance. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. 

Evidence that plaintiff, aged 55, received hernia or rupture on one side and 
partial rupture on other side, and although continuing to work for some time could 
do SO only with extra help, and was prevented from performing substantial part 
of his duties and was unable to do any lifting without great pain, and was not 
fitted to take up any business, trade, or profession, sustained finding that plaintiff 
was “totally and permanently disabled” within group certificate requiring total 
inability to perform any work for any kind of compensation of financial value. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. ; 

Employee, suing for disability benefits under group policy, if totally and per- 
manently disabled, could recover, notwithstanding his bona fide, though ineffectual, 
effort to continue work when he was not physically able to do so. 

(For other cases, see Insurance, Dec. Dig. § 528.) 


Appeal from Vanderburgh Circuit Court; John W. Spencer, Judge. 
Action by Andrew J. Martin against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. 





Life] Dellenbaugh v. Great American Life Ins. Co. 


Affirmed. 
Meyer, Fine & Bamberger, of Evansville, for appellant. 
R. W. Armstrong and Winfield K. Denton, both of Evansville, for appellee. 


DELLENBAUGH v. GREAT AMERICAN LIFE INS. CO. No. 32239. 
Supreme Court of Kansas. May 4, 1935. 
44 Pacific Reporter (2d) 899. 
INSURANCE. 

In action on total and permanent disability provision of life policy, evidence 
disclosing that insured, a tenant farmer, had an umbilical hernia for six or seven 
years prior to trial, that year or more before trial ventral hernia developed about 
two or three inches above the first, that the hernia became strangulated, that 
insured suffered pain, and that a neurasthenic condition developed, sustained finding 
of total permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Syllabus by the Court. 

In an action on the total and permanent disability provision of a life insurance 
policy, the record is examined and found to contain substantial competent evidence 
to support a general finding and judgment for plaintiff. 

Appeal from District Court, Kingman County; George L. Hay, Judge. 

Action by James Dellenbaugh against the Great American Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

A. C. Malloy, Roy C. Davis, Warren H. White, and Frank S. Hodge, all of 
Hutchinson, for appellant. 

H. W. Hart, Glenn Porter, Enos E. Hook, Getto McDonald, and Dwight S. 
Wallace, all of Wichita, for appellee. 

Harvey, Justice. 

This is an action on the total and permanent disability provisions of a life 
insurance policy. The trial court found generally for plaintiff. Defendant has 
appealed and contends: (1) The evidence does not support a finding of total 
permanent disability as defined in the policy; and (2) under the circumstances, 
it was plaintiff's duty to submit to an operation. 

The action was brought on a life insurance policy issued by defendant to 
plaintiff July 25, 1921, and on which the premiums had been paid. In addition 
to features of the policy not here in question, it contained, or had attached as a 
part of it, provisions respecting total and permanent disability benefits, which, 
shortly stated, are to this effect: After one full year’s premium shall have been 
paid, if insured, before he attains the age of sixty years, furnishes the insurer 
proofs that he has become totally disabled by bodily injury or disease while the 
policy is in force so that he is and will be permanently, continuously, and wholly 
prevented thereby, for life, from performing any work for compensation or profit, 
or from following any gainful occupation, the insurer agrees to pay the subsequent 
premiums on his policy as they become due, such payments not to be a lien on 
the policy or the cash or surrender value thereof, and also will pay directly to 
the assured $25 per month during the continuance of such disability, or until his 
death. The petition alleged that plaintiff, the insured, while the policy was in 
force and before he attained the age of sixty years, had become totally and 
permanently disabled; that the cause of such disability was ventral and umbilical 
hernia and neurasthenia; that due proofs of such disability had been made to the 
insurer, and that defendant had failed and refused to pay the $25 per month, 
or the premiums on the policy, or to recognize any liability therefor. 


Defendant’s answer admitted the issuance of the policy and other meterial 
allegations of the petition, except it specifically denied that plaintiff, after the 
issuance of the policy, became totally and permanently disabled, as set forth in 
the clause of the policy, and denied that by reason of any bodily injury or disease 
plaintiff is and will be permanently, continuously, and wholly prevented thereby, 
for life, from performing any work for compensation or profit, or from foilowing 
any gainful occupation. 

Hence, the issue before the trial court was whether plaintiff had become 
totally and permanently disabled within the meaning of the provisions of the 
policy. The law governing the matter is quite well settled in this state by the 
decisions in Maresh v. Peoria Life Ins. Co., 133 Kan. 191, 299 P. 934, Id., 133 
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Kan. 654, 3 P.(2d) 634, and Thomas v. Liberty Life Ins. Co., 131 Kan. 175, 289 
P. 414, and authorities cited therein. Later cases, from other jurisdictions, some 
citing and following our decisions, are in accord: Wilson v. Metropolitan Life 
Ins. Co., 187 Minn. 462, 245 N. W. 826; Cantor v. Metropolitan Life Ins. Co., 108 
Pa. Super. 1, 164 A. 145; Colovos v. Home Life Ins. Co. of New York, 83 Utah, 
401, 28 P.(2d) 607, 609; Prudential Ins. Co. of America v. Harris, 254 Ky. 23, 
70 S.W.(2d) 949, 953; Jefferson Standard Life Ins. Co. v. Hurt, 254 Ky. 603, 
72 S.W.(2d) 20, 23; Bankers’ Life Co. v. Green, 256 Ky. 496, 76 S.W.(2d) 276; 
Buis v. Prudential Ins. Co. of America (Mo. App.) 77 S.W.(2d) 127; Prudential 
Ins. Co. of America v. Bond, 257 Ky. 45, 77 S.W.(2d) 373; Equitable Life 
Assur. Soc. of United States v. Johnson’s Adm’r, 257 Ky. 306, 77 S.W.(2d) 943; 
Home Life Ins. Co. v. Ward (Ark.) 75 S.W.(2d) 379; Clott v. Prudential Ins, 
Co., 114 N. J. Law, 18, 175 A. 203; Prudential Ins. Co. of America v. Brookman 
(Md.) 175 A. 838; Gennett v. Jefferson Standard Life Ins. Co., 207 N. C. 640, 
178 S. E. 87; Metropolitan Life Ins. Co. v. Schneider (Ind. App.) 193 N. E. 690; 
Bahneman v. Prudential Ins. Co. (Minn.) 257 N. W. 514; Oswald v. Equitable 
Life Assur. Soc. (Neb.) 258 N. W. 41. ; 

Under these authorities, whether the insured was totally and permanently 
disabled within the meaning of the provisions of the policy is a question of fact. 
In this case there was some conflict in the evidence with respect to the facts; 
testimony that was to be weighed; credibility of witnesses to be passed upon. 
These are functions of the trial court. In such a case we examine the facts only 
far enough to see whether there is substantial competent evidence to support the 
finding and judgment of the trial court. The evidence disclosed that plaintiff is a 
tenant farmer; that he had an umbilical hernia for some six or seven years 
prior to the trial; that a year or more before the trial a ventral hernia developed 
about two or three inches above the first; that the hernia became strangulated; 
that plaintiff suffered pain, was in bed several days, a neurasthenic condition 
developed; that he was unable to do any work of consequence. A number of 
witnesses testified to his inability to work; that when he tried to work he had to 
quit and lie down, and appeared to suffer pain, and that he had done no work of 
consequence for a year or more. Two physicians who had treated him testified 
to his condition; that he was unable to do more than light work, or a few chores; 
that he was much overweight; that the muscular wall of the abdomen was thin, 
and that he was very nervous. The condition was permanent unless it could 
be relieved by an operation. They advised against an operation for him in his 
condition. We regard the evidence as sufficient to sustain the finding and judg- 
ment of the court. 

Appellant argues that the insured should have been required to submit to an 
operation as a condition precedent to recovery, and we are asked to review the 
holding of the court in Maresh v. Peoria Life Ins. Co., supra, on that point. 
Appellant cites the annotations in 86 A. L. R. 354. There are two answers to 
this argument: (1) We do not find this question was presented to the trial court 
either in the pleadings or elsewhere in the record. (2) Were we disposed to 
review the conclusion of the court on this point as expressed in the Maresh Case 

and we are not here intimating it should be reviewed—there is substantial 
evidence in this record to the effect that such an operation would be ill advised in 
view of the condition of the insured. If the question were before the trial court, 
there is substantial competent evidence to sustain a ruling of the trial court thai 
such an operation should not be required. 

We find no error in the record. The judgment of the trial court is affirmed 


SHANCHELL v. UNIVERSAL LIFE INS. CO. No. 16028. 
Court of Appeal of Louisiana. Orleans. May 27, 1935. 


161 Southern Reporter 339. 

1. INSURANCE. hen 

Where beneficiary of industrial life policy signed document believing she 
would be paid face value of policy, when in fact document acknowledged receipt 
for lesser sum, beneficiary was not estopped to sue for face value of policy where 
compromise payment was never made. 

(For other cases, see Insurance, Dec. Dig. § 579.) 
2. INSURANCE. 


Under provision of industrial life policy limiting liability to one-half 01 
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amount due if death resulted from specified disease, insurer could not claim such 
reduction in absence of proof that insured’s death resulted from disease men- 
tioned in policy. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Suit by Louise Shanchell against the Universal Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Amended and affirmed. 

Rudolph Vorbusch, of New Orleans, for appellant. 

A. H. Reed, of New Orleans, for appellee. 

Janvier, Judge. 

we is a suit on a policy of industrial life insurance. The amount claimed 
is $105. 

There are two defenses: First, it is contended that there has been a 
compromise settlement and that, therefore, nothing is due; and, second, that even 
if, for the reasons set forth by the plaintiff, the so-called compromise settlement 
may be disregarded, nevertheless only one-quarter of the face value of the 
policy is payable because of certain limitations in the policy resulting from the 
nature of the disease from which the death resulted, and from the fact that the 
death occurred within one year of the date of the policy. 

In the court a qua, there was judgment as prayed for in the sum of $105, 
and defendant has appealed. 

In support of its contention that there has been a compromise settlement, 
defendant produced a document purporting to have been signed by plaintiff, and 
which document acknowledges receipt of $26.25, and grants full acquittance and 
discharge from all further liability under the policy. If the document bears 
the genuine signature of the plaintiff and if it can be shown that the payment 
of the amount mentioned was actually accepted by plaintiff, then obviously the 
matter would end there; but plaintiff contends that she did not sign the docu- 
ment as it now is and that, as a matter of fact, she signed a blank sheet of paper 
which was to be filled in by defendant’s representative, and that when she did 
so she was told that she was to be paid $105, which is the full face value of the 
policy. She furthermore contends that she has not accepted the sum shown in 
the document as the amount of the compromise settlement. 

Defendant admits that plaintiff has never accepted the amount of the com- 
promise which, it is alleged, she agreed to accept; but it is contended that her 
refusal to accept the amount does not in any way affect the compromise settle- 
ment. 

[1] We think it plain that there has been no settlement consummated. Con- 
ceding that plaintiff signed the document and that there are no additions thereto 
or alterations therein, still we believe that until the payment contemplated was 
actually made to and accepted by her she could recede from her agreement so 
long as the right of the other party thereto had not been prejudiced. Had she 
been handed cash at the time of the execution of the document, if she did 
execute it, or had she accepted a check, the situation might have been different ; 
but, even if she did sign the document, she did not receive the cash and she did 
not agree to accept a check. Since the settlement was not consummated and 
since we feel, therefore, that plaintiff is not estopped thereby to prosecute her 
suit, it is unnecessary that we determine whether there were additions or 
alterations made after she signed. 

_ . The other contention of defendant, if successful, would not defeat the claim 
in its entirety, but would reduce it to $26.25. The policy, though bearing the face 
value of $105, stipulates for the minimum death benefit of $52.50 if the death 
occurs during a certain limited period, and the death in this case plainly 


occurred during that period, so that in no event can the amount awarded exceed 
$52.50. 


[2] Defendant calls attention to a clause in the policy which provides that the 
payment for death shall be only one-half of the amount otherwise due if death 
results from any one of certain specified diseases. We find no satisfactory proof 
that the death in this case resulted from one of those diseases and, therefore, 
= ~ feel justified in reducing the amount to one-half of what would otherwise 
ye due. 


It is therefore ordered, adjudged, and decreed that the judgment appealed 
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from be, and it is, amended by reducing the amount thereof to $52.50 with legal 
interest thereon from March 6, 1933, and that as thus amended it be affirmed; 
plaintiff-appellee to pay the costs of appeal; defendant-appellant to pay all other 
costs. 

Amended. 


HOLMES v. BANKERS’ LIFE CO., DES MOINES, IOWA. 
No. 49, January term, 1935. 
Supreme Court of Michigan. May 17, 1935. 
260 Northwestern Reporter 747. 
INSURANCE. 

Where insurer in good faith claimed that insured’s death was not accidental, 
but by suicide, and the beneficiary was not entitled to double indemnity provided 
for death by accident, and beneficiary signed release in full and accepted single 
indemnity intending to sue for balance, release eld a bar to such action, since 
beneficiary had only one unliquidated claim and acceptance of amount paid 
furnished consideration for settlement thereof. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


Potter, C. J., and Edward M. Sharpe and Bushnell, JJ., dissenting. 

Appeal from Circuit Court, Wayne County; James E. Chenot, Judge. 

Action by Rose L. Holmes against the Bankers’ Life Company, Des Moines, 
jowa. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Clarence T. Wilson, of Detroit (Pliny W. Marsh, of Detroit, of counsel), for 
appellant. 

Douglas, Barbour, Desenberg & Purdy, of Detroit (Harold B. Desenberg, of 
Detroit, of counsel), for appellee. 

Porter, Chief Justice. 

Plaintiff's husband, now deceased, was insured for $5,000 in defendant com- 
pany. The policy provided for the payment of double indemnity in case of death 
through external, violent, and accidental causes. After the death of plaintiff’s 
decedent, she was paid $5,012.30, the amount of single indemnity plus interest 
thereon, and a release signed by her upon receiving a check for $4,808.80 and 
payment of the doctor bill and hospital bill for $203.50. Plaintiff sued to recover 
the double indemnity said to be due on the policy, claiming decedent’s accidental 
death entitled her to such double indemnity, and the release signed by her was 
obtained by fraud. The case was tried by a jury which, after considering the 
testimony under a charge from the trial court with which no fault is found, 
rendered a verdict for plaintiff for the full amount of the double indemnity plus 
the interest from the date of the death of the deceased, and judgment was entered 
upon this verdict. Subsequently, this judgment was set aside and judgment of 
no cause of action entered by the trial court. Plaintiff appeals. 

If there is testimony to support two claims of plaintiff, the verdict of the 
jury on the disputed questions of fact should stand. There is no proof not 
controverted or fully explained which indicates plaintiff’s decedent committed 
suicide. It is not only a reasonable inference for the jury to draw, but one which 
on the record they undoubtedly should have drawn, that plaintiff's decedent was 
asphyxiated by carbon monoxide gas from the exhaust of his automobile in his 
garage while he was tinkering with the automobile. The important question was 
whether there was such evidence of fraud or overreaching on the part of the 
defendant in procuring the signature of plaintiff to the release as to warrant 
the jury in finding a verdict for the plaintiff that such release was obtained by 
fraud. The release signed by the plaintiff purports to be one made in com- 
promise of the plaintiff's claim; the basis of the compromise as stated therein 
being the claim upon the part of defendant the death of decedent was not acci- 
dental, but the result of suicide. : 

After the death of her husband, plaintiff removed his body to Canada for 
burial, after which she returned to Detroit and was confined to bed for some 
time and until two days before the alleged settlement. Dr. MacGregor had been 
employed at the time of her husband’s death and was employed by plaintiff after 
she returned from Canada when she was taken sick, but, not getting better, she 
employed another physician. Dr. MacGregor had not been paid. The hospital 
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bill contracted at the time of the death of plaintiff's husband had not been paid. 
Dr. MacGregor claims he was informed plaintiff was packing up her household 
goods and he wanted his money, and he wanted the hospital to get its money. He 
had told the hospital he would guarantee the bill, and he says he felt he was tak- 
ing a chance. He testified: “There wasn’t any reason especially to hurry to make 
this settlement except in a way we were just—we were solicitous, both the hos- 
pital and I, to be frank about it, because she had taken the body to Canada, and we 
did not know, after she got the money, whether we would be left holding the bag 
or not.” 

The doctor in this particular transaction, instead of standing in a fiduciary 
relation of physician and patient as plaintiff thought, actually stood in the relation 
of debtor and creditor, and the creditor was seeking to collect and thus relieve 
himself from personal liability. The doctor got in touch with the claim agent of 
defendant, called up plaintiff by telephone, and made an appointment with her 
whereby she was to come to his office. He did not advise her for what purpose 
she was to come there. When plaintiff reached the doctor’s office, she was intro- 
duced to the claim agent of defendant. He represented he was in a hurry; he 
wanted to get the settlement disposed of; he was the only claim agent of the 
defendant company; he had to go to Grand Rapids immediately; if she did not 
settle with him then, it would be a long time before she saw him again. He was 
all ready for the settlement. He had the check there, and he had the receipt and 
release which she was to sign there. This receipt and release was for $5,012.30. 
The doctor just suddenly remembered he had a doctor’s bill. The claim agent 
drew a check to the doctor for $203.50 which was the exact amount of the doctor 
bill and the hospital bill which the doctor had guaranteed, and handed to plaintiff 
a check for $4,808.80 before the receipt and release was signed, and the amount of 
these two checks exactly equaled the amount of single indemnity, plus the interest. 

Plaintiff insisted she was entitled to double indemnity under the policy. She 
was told by the claim agent the amount of the check tendered to her was all the 
company had given him, and she had better accept the check. She insisted upon 
payment of the double indemnity. Finally, she called up some one who happened 
to be a person who had been an agent for defendant company and he advised her 
to take the check and sue for the balance. Certainly, the doctor who testifies to 
the accidental cause of death and who was there present trying to get his money 
did not advise plaintiff she had a right to recover the full amount. He was too 
anxious to get his doctor’s bill so he would not be left “holding the bag.” 

Plaintiff had been educated in a convent where she learned the French language 
but she had never attended an English school. The only English which she knew 
she had picked up from her husband and by her own efforts. She did not read 
the release and receipt signed by her, and she testifies, and it is not seriously dis- 
puted, it was not read over or explained to her. After she was prevailed upon 
to accept the check and sign the release, the doctor and the claim agent imme- 
diately loaded her into the claim agent’s automobile, went to the hospital where 
the doctor paid the hospital bill, and then to her home where she obtained the 
policy from where it was kept, and delivered it to the claim agent. 

Plaintiff in her declaration says she was nervous, high-strung and worn out, 
and had just gotten up from her bed at the time she went to the doctor’s office and 
met the claim agent for defendant company; and this is corroborated by the 
proof. She contends it was not explained to her she was releasing her claim 
under the double indemnity provision of the policy, and there is no serious con- 
tention this was explained to her. She was being urged to settle, and when she 
talked with somebody it happened to be a former agent of the insurance company. 
She says the provision in the release above referred to setting forth the claim of 
the insurance company that deceased had come to his death by suicide was pur- 
posely concealed from her, was not read to her, and although she may have had an 
opportunity to read it, the circumstances were such that negotiations were being 
carried on at the time and she did not as a matter of fact read it; that by reason 
ot the conduct of the doctor and the claim agent of the company, she was pre- 
vented from understanding the full significance of the arrangement, it being repre- 
sented to her the receipt she was signing was only a receipt for the check; and 
taking into consideration her want of knowledge of the English language, the rela- 
tionship which she had with Dr. MacGregor, his anxiety to get his money so as 
not to be left “holding the bag,” her physical condition, and all the facts and cir- 
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cumstances, amounted to a fraud upon her rights and that the verdict of the jury 
should be sustained. There was sufficient evidence to carry the question of over- 
reaching and fraud to the jury. 

It is not necessary any witness be produced to testify directly to the fraudulent 
conduct of defendant’s agent. Fraud is an inference from established facts. It is 
sufficient to show defendant’s agent was instrumental in fraudulently overreaching 
plaintiff. Whenever there is great weakness of mind in a person executing a con- 
tract, either arising from age, sickness, or any other cause, though not amounting 
to absolute disqualification, and the consideration therefor is grossly inadequate, 
such contract may be set aside. Allore v. Jewell, 94 U. S. 506, 24 L. Ed. 260. Such 
contracts are properly regarded with grave suspicion by courts of justice, and 
should be closely scrutinized and only allowed to stand when established by the 
strongest evidence. Shakespeare v. Markham, 72 N. Y. 400, 403; Noban v. Shoup, 
171 Mich. 191, 137 N. W. 75. 

“The general theory of the law, in regard to acts done and contracts made by 
parties, being that, in order to bind them, there must be a free and full consent, 
and consent being an act of reason accompanied with deliberation, transactions in 
which one of the parties is not as free and voluntary an agent as the other, or 
does not apprehend the meaning and effect of what he is doing, want the very 
qualities which are essential to the validity of all transactions. It is upon this 
principle that when a person, who from his state of mind, age, weakness, or other 
peculiar circumstances is incapable of exercising a free discretion, is induced by 
another to do any act which may tend to his injury, that other shall not be 
allowed to derive any benefit from his improper conduct. The equitable rule is of 
universal application, that where a person is not equal to protecting himself in the 
particular case, the court will protect him.” Connelly v. Fisher, 3 Tenn. Ch. 382. 

The burden was upon the defendant to show, not only that plaintiff fully 
understood the terms, import, and effect of the instrument executed, but, if her 
intent was expressed by the contract of settlement, to show that such intent was 
not produced by undue influence or fraud. Smith v. Cuddy, 96 Mich. 562, 569, 56 
N. W. 89, 92: 

“As has been frequently said in our own cases, the duty of courts is to refuse 
judicial sanction to such an instrument until fully satisfied of the fairness of the 
transaction, and that the instrument is the intelligent act of the person executing 
it. Seeley v. Price, 14 Mich. 541; Witbeck v. Witbeck, 25 Mich. 439; Wartemberg 
v. Spiegel, 31 Mich. 400; Barnes v. Brown, 32 Mich. 146; Duncombe v. Richards, 
46 Mich. 166, 9 N. W. 149; Jacox v. Jacox, 40 Mich. 473 [29 Am. Rep. 547]; 
Finegan v. Theisen, 92 Mich. 173, 52 N. W. 619.” Smith v. Cuddy, 96 Mich. 562, 
569, 56 N. W. 89. 

Plaintiff's physician employed by her to treat her husband prior to his 
decease cooperated with defendant’s agent in procuring this settlement. Where an 
antecedent fiduciary relation exists, the court will presume confidence placed and 
influence exerted. 2 Pom. Eq. Jur., § 951. 

Assumpsit is an action of an equitable character, liberal in form, and greatly 
favored by the courts as a remedy. 5 C. J. p. 1381. 

“Whenever a benefit accrues to a party, whether for services rendered, money 
expended, or property used, or from any other cause, upon which a duty to make 
compensation to another arises, the law will, in the absence of an express prom- 
ise to make such compensation, imply one from the transaction and the duty. 
Ward v. Warner, 8 Mich. 508. 

Defendant received a release of liability to pay to plaintiff $5,000 by fraudu- 
lently overreaching plaintiff, and an action of assumpsit is a proper remedy to 
enforce such liability, notwithstanding it was fraudulently procured to be released. 

Judgment reversed, and the judgment based upon the verdict of the jury 
reinstated, with costs to plaintiff. 

Nelson Sharpe and Bushnell, JJ., concurred with Potter, C. J. 

Wiest, Justice (for affirmance). 

I cannot concur in the opinion of Mr. Chief Justice Potter. ; 

I find no fraud or duress. Defendant, in good faith, claimed that the death ot 
the insured was not accidental, but by suicide, and that claim was not unsupported 
by evidence. s 

At the time of the settlement, plaintiff claimed and insisted upon payment 0! 
double indemnity but, after conferring with a former agent of defendant, who 
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advised her to take the proffered check and sue for the balance, she accepted the 
check and signed a release with full knowledge that it was in satisfaction of 
indemnity under the policy. She testified: “Well, I knew that I signed a release, 
but I signed with in my mind to sue for the balance that was coming to me.” 

Plaintiff could not execute the settlement receipt with her tongue in her cheek 
or the mental reservation to not be bound by it, and this suit is exactly what she 
intended to bring at the time she signed the settlement receipt. I am not in favor 
of that kind of dealing. 

Payment to plaintiff of the amount conceded by defendant furnished con- 
sideration for settlement of the whole. 

As said in Long v. A&tna Life Ins. Co., 259 Mich. 206, 209, 242 N. W. 889, 
890: “Plaintiff had only one claim under the policy, the amount of which depended 
upon the circumstances of the injury. The fact that part of the claim was con- 
ceded did not divide the liability into two liquidated claims. Whatever the rule in 
other jurisdictions, this court holds that such a claim is unliquidated and payment 
of the conceded amount furnishes consideration for settlement of the whole. 
Tanner v. Merrill, 108 Mich. 58, 65 N. W. 664, 31 L. R. A. 171, 62 Am. St. Rep. 
687; Kern Brewing Co. v. Royal Ins. Co., 127 Mich. 39, 86 N. W. 388.” 

The settlement receipt was fully understood by plaintiff, and bars this suit. 

The judgment should be affirmed, with costs to defendant. 

North, Fead, Butzel, and Edward M. Sharpe, JJ., concurred with Wiest, J. 


JUSTER v. JOHN HANCOCK MUT. LIFE INS. CO. No. 30344. 
Supreme Court of Minnesota. ‘April 26, 1935. 
260 Northwestern Reporter 493. 
1. INSURANCE. 

Parties to life insurance contract may fix and definitely determine due date of 
all premium payments, in absence of statutory limitations. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

2. INSURANCE. 

Where life policy was dated and written by insurer on March 7, 1933, and 
was delivered to and accepted by insured April 7, 1933, at which time insured 
paid first quarterly installment of annual premium, due date of subsequent insur- 
ance premium payments held fixed with relation to March 7, the date of contract, 
and not April 7. 

(For other cases, see Insurance, Dec. Dig.-§ 186[2].) 


Syllabus by the Court. 

Parties to a contract of insurance may fix and definitely determine the due 
date of all premium payments, absent statutory limitations in that regard. 

It is important to both insured and insurer that provisions of insurance con- 
tracts be clearly and explicitly set forth. Certain benefits and privileges were 
provided to the insured with reference to the policy anniversary. Insurance 
contracts depend upon clear and definite calculations. In the policy here involved 
its anniversary date was fixed as March 7. It was not delivered to the insured 
until April 7. Held, that the due date of subsequent insurance payments was 
fixed with relation to March 7, the date of the contract, not April 7, the date 
of its delivery. 

Appeal from District Court, Hennepin County; E. A. Montgomery, Judge. 

Action by Annie Juster against the John Hancock Mutual Life Insurance 
Company. From an order denying defendant’s motion for judgment notwith- 
standing the verdict or a new trial, defendant appeals. 

Order reversed, and cause remanded, with directions. 

Snyder, Gale & Richards, of Minneapolis, for appellant. 

Ell M. Roston and Max Shapiro, both of Minneapolis, for respondent. 

Junius J. Oxson, Justice. 

Plaintiff, the beneficiary named in a policy of life insurance issued by defend- 
ant upon the life of her husband, brought this action to recover the amount of 
insurance promised thereby. When the parties rested, each moved for an instructed 
verdict. Defendants motion was based “upon the ground that * * * it conclusively 
appears as a matter of law that the policy lapsed for nonpayment of the third 
instalment of the first annual premium which was due on September 7, 1933, and 
Was at no time paid, it appearing that the date of death, October 23rd, was more 
than 31 days after the due-date of the third instalment and therefore was beyond 
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the grace period.” Defendant’s motion was denied, and that of plaintiff granted 
because, in the language of the court, “It appears in the case on trial that the 
policy of insurance was dated March 7, 1933; that it was delivered to the assured 
and the quartely premium paid by him to the Insurance Company on April 7, 
1933; two quarterly premiums were paid. The question in this case is, when did 
the policy take effect—as of its date, or as of the date of delivery and payment of 
the first premium? If the policy took effect on its date, March 7th, it was lapsed, 
the assured having died on October 23rd, after the time for which the second 
premium was paid. If it takes effect on April 7th the policy is still in force, the 
third premium being due on October 7, 1933, and under the terms of the policy he 
was permitted 31 days of grace in which to pay the premium. Quite against my 
own opinion on this question of law I feel I am constrained to follow the holding 
of the Supreme Court” in Stramback v. Fidelity Mutual Life Ins. Co., 94 Minn. 
281, 102 N. W. 731. Defendant moved for judgment notwithstanding or a new 
trial. This being denied, defendant appeals. The insured, then of the age of 52 
years, in February, 1933, applied to the defendant for a $2,000 life insurance ~~ 
icy, known as “endowment at 85.” The application was attached to and made 
part of the policy, and provided: “It is Understood and Agreed: * * * That if 
payment of the premium above stated has been made with this application, the 
insurance * * * if the application is approved at the Home Office of the Company, 
shall be in force from the date of * * * this application, * * * that if payment of 
the premium has not been made with this application, any policy which may be 
issued hereon shall take effect only * * * in the event that it shall be delivered to 
and actually received by me and the first premium or instalment thereof actually 
paid * * * and that whether the premium is paid with the application or other- 
wise, delivery and payment shall constitute an acceptance of the policy and of all 
its conditions.” The policy was dated and written by the company on March 7, 
1933, and was delivered to and accepted by the insured April 7, 1933, at which time 
he paid the first quarterly installment of the annual premium. The next quarterly 
installment was paid on June 12, 1933. The insured died October 23, 1933, with- 
out having made any other or further payments. The policy specifically provided 
that March 7, 1933, was the date of its issue, and that subsequent premiums should 
be paid “on or before the seventh day of March in each succeeding year”; that it 
was to be incontestable after it had been in force “for two years from its date 
of issue” (except for nonpayment of premiums); that at the “end of each policy 
year” the divisible surplus should be distributed. Other provisions, such as policy 
loans, extended term insurance, the right to exchange the policy to other forms 
of insurance written by defendant, all definitely point to and designate as the 
effective date March 7, 1933, and that “the payment of any premium or instalment 
thereof shall not maintain this policy in force beyond the date when the succeeding 
premium or instalment becomes payable.” When the insured made the first quar- 
terly payment, he was given a receipt which stated that the due date of the first 
premium was March 7, 1933, and that the premium was for three months. 

{1, 2] It is clear that the policy did not become an effective contract until it 
was delivered to the insured and the first quarterly premium paid. That was fixed 
as a matter of contract. So the question resolves itself into this: May parties by 
contract fix and definitely determine the due date of subsequent premium pay- 
ments? Obviously the parties herein agreed upon a definite premium payment 
date, March 7, of each year. (If semiannual or amvcniie payments were to be 
made instead of the annual prepayment, the same method of computing time would 
necessarily obtain.) There can be no doubt that such agreement is valid, absent 
statutory prohibition. Thus in Whitney v. Union Central Life Ins. Co. (C. C. A.) 
47 F.(2d) 861, 864, 865, the court said: “That the effective date of an insurance 
contract may be antedated to cover the period during which no risk is assumed 
by the insurer is without question. There is no reason why parties cannot agree 
that a policy may be antedated, and that the policy shall take effect from said date 
agreed upon, for a policy of insurance is a voluntary contract. Nearly any kind 
of an agreement that is not contrary to law or public policy may be included therein. 
An insurer may impose such conditions as it desires and the insured can take 
them or go without the policy, as it may choose. * * * Under the terms of the 
policy certain privileges and benefits are provided with reference to the policy 
anniversary. These benefits are based upon the premiums paid. The surrender 

values and loan values depend upon the anniversary year of the policy. We think 
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these provisions relate entirely to settlements and amounts to be paid, and have 
nothing to do with the time when the insurance contract goes into effect.” Cantey 
y. Philadelphia Life Ins. Co., 166 S. C. 181, 164 S. E. 609: Moreau v. Massachu- 
setts Mutual Life Ins. Co. (D. C.) 7 F. Supp. 102; McCampbell v. New York 
Life Ins. Co. (C. C. A.) 288 F. 465. And in Williams v. Union Central Life Ins. 
Co,, 292 U. S._170; 180-54 S. Ct:.348, 352; 78 L.. Ed. 7, 71S, 92 A. 1. BR GS. 
Chief Justice Hughes, speaking for a unanimous court, said: “As there is no 
ambiguity in the provisions under consideration, there is no occasion for resort 
to the familiar principle that equivocal words should be construed against the 
insurer. While it is highly important that ambiguous clauses. should not be per- 
mitted to serve as traps for policyholders, it is equally important, to the insured 
as well as to the insurer, that the provisions of insurance policies which are clearly 
and definitely set forth in appropriate language, and upon which the calculations 
of the company are based, should be maintained unimpaired by loose and ill-con- 
sidered interpretations.” 

In First Nat. Bank of Hastings v. New York Life Ins. Co., 192 Minn. 609, 612, 
255 N. W. 831, 833, 258 N. W. 13, 592, we held: “That in the absence of statute 
parties may so contract [fix the date for payment of premium] and that such a 
contract fixes the due date of premiums we regard as no longer an open question 
in this state’—citing Topinka vy. Minnesota Mutual Life Ins. Co., 189 Minn. 75, 
248 N. W. 660, 95 A. L. R. 739, and many other cases. 

The facts in the Stramback Case, 94 Minn. 281, 102 N. W. 731, are distin- 
guishable from those of the instant case. There the application formed the “sole 
basis” of the contract, and the policy was to “continue in force only for the period 
actually paid.” In view of these provisions, the court said [94 Minn. 285, 102 N. 
W. 732]: “It would have been a very easy matter to insert a clause to the effect 
that the policy should take effect from its date, if such was the intention of the 
insurer, * * *.” But we think the reasons stated in the dissenting opinion therein 
are more cogent and persuasive than those of the majority opinion. Our subse- 
quent cases bearing upon this phase have virtually made for naught the authority 
of that decision, and it should be, and is, overruled. 

It follows that order here for review must be reversed, and judgment ordered 
for defendant notwithstanding the verdict. 

Reversed and remanded, accordingly. 


ODD FELLOWS BEN. ASS’N OF GRAND UNITED ORDER OF ODD 
FELLOWS OF DISTRICT OF MISSISSIPPI v. SMITH. No. 31686. 
Supreme Court of Mississippi, Division B. May 6, 1935. 

161 Southern Reporter 115. 


1. INSURANCE. hee ‘ 

Revisions and changes of constitution and by-laws of fraternal insurance com- 
pany, made under reservation of right in company to make such revisions and 
changes, must be reasonable and cannot impair vested rights or radically alter 
contracts of certificate holders. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

2. INSURANCE. 

_ Revisions by fraternal insurance company of its by-laws so as to reduce 
insured’s benefits| from $1,000 to $300, or less, held unreasonable and an impair- 
ment of vested rights of insured and to constitute an anticipatory breach of con- 
tract, notwithstanding reservation of power in constitution and by-laws to make 
revisions and changes. 

(For other cases, see Insurance, Dec. Dig. § 719[4].) 

3. INSURANCE. 

Insured, by paying under protest assessments made in accordance with frater- 
nal benefit society’s revision of by-laws reducing amount of benefits from $1,000 
to $300, or less, held not precluded from suing upon anticipatory breach of con- 
tract effected by revision, where suit was instituted within a month after breach. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

Appeal from Circuit Court, Scott County; D. M. Anderson, Judge. 

Action by Cornelia Smith against the Odd Fellows Benefit Association of the 
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Grand United Order of Odd Fellows of the District of Mississippi. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Gabe Jacobson and J. B. Truly, both of Meridian, for appellant. 

O. B. Triplette, Jr., and Percy M. Lee, both of Forest, for appellee. 


NEW YORK LIFE INS. CO. v. MAJET. No. 31662. 
Supreme Court of Mississippi, Division A. April 29, 1935. 
161 Southern Reporter 156. 
1. INSURANCE. 


Generally, “annuity created by contract” differs from “annuity created by life 
insurance,” in that latter provides for payment of lump sum conditionally in con- 
sideration of periodical payments by insured, while former contemplates periodical 
payments for stated consideration. 

“Annuity” has been defined in general terms as technically a yearly 
payment of certain sum of money, granted another in fee for life or years, 
but in broader sense as fixed sum granted or bequeathed and payable 
periodically, but not necessarily annually, subject to such specific limita- 
tions as to duration as grantor or donor may lawfully impose. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

2. INSURANCE. 

Provisions of life insurance policy for payment of stated sum on each anni- 
versary date to insured during his lifetime and continued disability after proof 
of total permanent disability held to create contingent “annuity” with specific 
limitation as to duration. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

Code amendment of statute, declaring rents arising from demise of land by 
life tenant apportionable, by adding words “and a like apportionment shall be 
made in the case of annuities,” held to make all annuities apportionable, so as to 
entitle beneficiary under life insurance policy to payment of proportionate part of 
disability benefits provided for thereby in addition to face amount of policy on 


insured’s death before anniversary date on which annual payment would have 
become due (Code 1930, § 2179). 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from Circuit Court, Leflore County; S. F. Davis, Judge. 

Action by Mrs. Mary T. Majet, administratrix of the estate of William N. 
Majet, deceased, against the New York Life Insurance Company. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Watkins & Eager, of Jackson, for appellant. 

H. T. Odom, of Greenwood, for appellee. 

Cook, Justice. 

The facts in this case are not in dispute. On April 7, 1920, the New York 
Life Insurance Company, appellant, issued a life insurance policy to William N. 
Majet for $7,500, with a disability clause which provided that, in the event the 
insured became wholly disabled by bodily injury or disease, thereby permanently 
and continuously preventing him from engaging in any occupation whatsoever tor 
remuneration or profit, he would be thereafter relieved, during such disability, of 
the payment of annual premiums on the policy, and would be paid, during dis- 
ability, on each anniversary date after the anniversary of the policy next succeed- 
ing receipt of proof in such disability, an amount to equal one-tenth of the face 
amount of the policy, or $750. 


Several years prior to his death, the insured, William N. Majet, became 
totally and permanently disabled, and thereafter on each anniversary date of the 
policy, including the anniversary date next preceding the insured’s death, the 
appellant waived the premiums on the policy, and paid to the insured one-tenth 
of the face thereof, or $750, annually. The insured did not recover from the dis- 
ability before his death, which occurred on March 23, 1934, six days before the 
anniversary date of the policy, which was March 29th, at which time an annual 
payment of $750 would have become due and payable. After the death of the 
insured, the appellant paid to the beneficiary the face of the policy, but refused to 
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pay a proportionable part of the disability benefits, for the reason, as contended 
by it, that the benefits were, by the terms of the policy, payable only on specified 
anniversaries of the policy occurring during the lifetime and continued disability 
of the insured, and was not payable either in whole or in part if the insured was 
not living and disabled on any such anniversary. Thereafter Mary T. Majet, 
administratrix of the estate of William N. Majet, deceased, filed this suit, setting 
forth in the declaration the foregoing facts and averring that the disability bene- 
fits provided for in the policy were inserted therein for a valuable consideration 
of $19.13, payable annually in advance, and constituted a valid and binding contract 
to pay the deceased, during his lifetime and continued disability, an annuity of 
$750, that the said annuity was apportionable under the law, and that there had 
accrued and was owing to the said William N. Majet, at the time of his death, 
for the period from March 29, 1933, to the date of his death on March 23, 1934, 
the sum of $743.67, for which she sued and demanded judgment. 

The provisions of the policy covering the disability of the insured are as 
follows: 

“This Policy takes effect as of the 29th day of March Nineteen Hundred and 
Twenty, which day is the anniversary of the policy. If the Insured becomes wholly 
and permanently disabled before age 60, the payment of premiums will be waived 
under the terms and conditions contained in Section 1. 

“Section 1—Total and Permanent Disability Benefits. 

“Whenever the Company receives due proof, before default in the payment 
of premium, that the Insured, before the anniversary of the Policy on which the 
Insured’s age at nearest birthday is 60 years and subsequent to the delivery 
hereof, has become wholly disabled by bodily injury or disease so that he is and 
will be presumably, thereby permanently and continuously prevented from engag- 
ing in any occupation whatsoever for remuneration or profit, and that such dis- 
ability has then existed for not less than sixty days—the permanent loss of the 
sight of both eyes, or the severance of both hands or of both feet, or of one 
entire hand and one entire foot, to be considered a total and permanent disability 
without prejudice to other causes of disability—then 

“1. Waiver of Premium.—Commencing with the anniversary of the Policy 
next succeeding the receipt of such proof, the Company will on each anniversary 
waive payment of the premium for the ensuing insurance year, and, in any settle- 
ment of the Policy, the Company will not deduct the premiums so waived. The 
loan and surrender values provided for under Sections 3 and 4 shall be calculated 
on the basis employed in said sections, the same as if the waived premiums had 
been paid as they became due. 

“2. Life Income to Insured—One year after the anniversary of the Policy 
next succeeding the receipt of such proof, the Company will pay the Insured a 
sum equal to one-tenth of the face of the Policy and a like sum on each anni- 
versary thereafter during the lifetime and continued disability of the Insured. 
Such income payments shall not reduce the sum payable in any settlement of the 
Policy. The Policy must be returned to the Company for indorsement thereon of 
each income payment. If there be any indebtedness on the Policy, the interest 
thereon may be deducted from each income payment. 

“3. Recovery from Disability—The Company may at any time and from time 
to time, but not oftener than once a year, demand due proof of such continued 
disability, and upon failure to furnish such proof, or if it appears that the Insured 
is no longer wholly disabled as aforesaid, no further premiums shall be waived 
nor income payments made.” 

To the declaration the appellant interposed a demurrer, urging as the grounds 
thereof: (1) That the allegations of the declaration do not state a cause of 
action; and (2) that the disability provisions sued under and disability payments 
sued for are not apportionable under the law. This demurrer was overruled, and, 
the appellant having declined to plead further, final judgment in favor of the 
appellee for the amount sued for was entered; and from this judgment this 
appeal was prosecuted. 

In view of the conclusion we have reached, this record presents only two 
questions that are necessary to be decided, and these are: (1) Did the annual 
disability payments of one-tenth of the face of the policy on the anniversary dates 
thereof during the lifetime and continued disability of the insured constitute an 
annuity? And (2) does the amendment of section 2543, Ann. Code 1892, which 
appeared for the first time in the Code otf 1906 as section 2881 thereof (now 
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section 2179, Code 1930), make all annuities apportionable, or should the annuities 
therein referred to as being apportionable be limited to annuities created by a 
life tenant who has demised lands, or annuities arising from a demise to lands? 

[1, 2] We have reached the conclusion that the first question stated above 
must be answered in the affirmative. In Henry v. Henderson, 81 Miss. 743, 33 So. 
960, 964, 63 L. R. A. 616, it was said that while an annuity has been variously 
defined “in general terms, it is ‘a yearly payment of a certain sum of money 
granted to another in fee for life or for years.” This is the technical meaning 
of annuity, but in its broader sense it is defined as “a fixed sum granted or 
bequeathed, payable periodically, but not necessarily annually, subject to such 
specific limitations as to its duration as the grantor or donor may lawfully 
impose.” 3 C. J. 200. It is generally held that an annuity created by contract 
differs from one for life insurance, in that the latter provides for the payment of 
a lump sum conditionally in consideration of periodical payments by the insured, 
while the former contemplates periodical payments for a stated consideration. 3 
C. J. 202. The provisions of the policy contract here involved for the payment of 
a stated sum on each anniversary date of the policy “during the lifetime and con- 
tinued disability of the insured” comes clearly within the broad definition of 
annuity as stated above. By the provisions of the contract there is created, for a 
sufficient consideration, an obligation to make annual payments of a fixed sum, 
after total and permanent disability has been established by proof, during the 
lifetime of the insured, provided the disability is not sooner ended. We think this 
created a contingent annuity with a specific limitation as to its duration. 


[3, 4] The answer to the second question stated above is not free from diffi- 
culties. At common law annuities, with certain well-defined exceptions, were not 
apportionable. For many years prior to the adoption of the Code of 1906, there 
had existed in this state a statute making rents which arose from a demise of 
lands by a life tenant apportionable. This statute appeared as section 2543 Anno- 
tated Code of 1892, in the chapter on Landlord and Tenant. When the Code of 
1906 was adopted, this statute was amended by adding at the end thereof the 
words “and a like apportionment shall be made in the case of annuities,” thereby 
making the entire section read as follows: 


Section 2881, Code of 1906 (now section 2179, Code 1930): “Death of Tenant 
For Life; Apportionment of Rent.—When a tenant for life who shall have demised 
lands, shall die on or after the day when any rent became payable, his executor 
or administrator may recover from the under-tenant the whole rent due; and if 
he die before the day when any rent is to become due, he may recover the pro- 
portion of the rent which accrued before the time of the death of the tenant. 
And the tenant for the life of another, his executor or administrator, in case of 
the death of the person for whose life the estate is held, on or before the day 
when any rent shall become due shall have like remedy; and a like apportionment 
shall be made in the case of annuities.” 

It will be at once conceded that, if the Legislature intended by this amend- 
ment to make all annuities apportionable, the change was accomplished in the rather 
unusual way, by attaching it to a section in the chapter on Landlord and Tenant; 
and, if the maxim of ejusdem generis is applied strictly, without consideration of 
the history of the amendment, the evils sought to be remedied, and the apparent 
purpose sought to be accomplished, the conclusion would follow that the annuities 
referred to in the amendment of the previous statute as being apportionable, ee 
be limited to annuities created by a life tenant who shall have demised lands, 
annuities arising from demised lands. 


In the case of Henry v. Henderson, supra, wherein the common-law rule was 
followed, the court criticized the rule, and cited numerous cases showing a strong 
disposition of the courts to break away from the rigor of the common-law rule 
and to extend the principle of equitable apportionment. In the opinion in the 
Henry Case, supra, which was written by Chief Justice Whitfield, it was pointed 
out that the matter had been regulated in England by a statute (33, 34 Vic. c. 
35) which made all annuities apportionable and “declared that annuities should, 
like interest on money loaned, be construed as accruing from day to day, and 
shall be apportionable in respect to them accordingly,” and that some states of 
this Union had adopted statutes of like effect. It was there pointed out that the 
only statute we then had on the general subject of apportionment was section 2543, 
Annotated Code of 1892, which related to rents exclusively; the court saying 
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further: “It is curious that the Legislature, while dealing with the subject of 
rents—themselves annual returns—should not also have dealt with annuities. Our 
Legislature should promptly pass a counterpart of the act, 33 & 34 Vic. c. 35.” 

The case of Henry v. Henderson, supra, was decided at the October, 1902, 
term in this court, and about two years thereafter, in pursuance of an act of the 
Legislature adopted March 19, 1904, the writer of the opinion in that case was 
appointed as one of three commissioners to revise all the statute laws of this 
state of a general nature. When these commissioners had completed their work of 
revision, they submitted the results thereof to the Legislature, which convened in 
January, 1906, in the form of a dummy or suggested code, to which was attached 
a preface in which it was stated that the commissioners had construed the act 
authorizing the revision to mean that they were not limited to a mere compilation 
of all statutes of a general nature in force at the date of its enactment, but that 
they should submit for the consideration of the Legislature such amendments, alter- 
ations, or additions as they might deem pertinent to existing general legislation, 
and which in their judgment would make it more effective. In this dummy code, 
as submitted to the Legislature by the code commission, the proposed amendment 
of the said section 2543, Annotated Code of 1892, first appeared, and the section, 
as amended by the commissioners, was adopted and incorporated in the code of 
1906 as section 2881 thereof, and is now section 2179, Code of 1930. 

In Henry v. Henderson, supra, in calling attention to the inequitable results 
which flowed from an application of the rigorous rule of the common law as to 
apportionment of annuities, the court clearly and manifestly had reference to its 
application to all annuities, and not to annuities arising from demised lands only. 
The suggestion therein to the Legislature was that it should promptly pass a 
counterpart of the English statute which made all annuities apportionable and 
declared “that annuities should, like interest on money loaned, be construed as 
accruing from day to day, and shall be apportionable in respect to them accord- 
ingly.” 

In view of the admonition of the court to the Legislature and the language 
of the opinion in Henry v. Henderson, supra, it is inconceivable that the judge who 
wrote the opinion in that case a short time before he began his work as a code 
commissioner would have proposed an amendment to existing laws which was 
intended to and did apply to a limited class of annuities only; and there is no 
conceivable reason why in adopting the amendment the Legislature should have 
intended that it should have such limited application. The evil or inequitable 
results flowing from the common-law rule applied with equal force to all annuities, 
and to hold that the amendment of our statute applied only to annuities arising 
from demised land would convict the Legislature of intending the inequitable 
result of making annuities of one class apportionable, while all others remained 
not apportionable. 

In view of the fact that there is no basis in justice or equity for any distinc- 
tion in classes of annuities in respect to apportionment, and no conceivable reason 
why the Legislature should have intended by this amendment to make one class 
of annuities apportionable and leave all others subject to the inequitable common- 
law doctrine, we have reached the conclusion that, by this amendment of our 
former statute, the Legislature intended to abolish the common-law rule, and that 
thereby all annuities were made apportionable. The court below so held, and its 
judgment will be affirmed. 

Affirmed. 


AFRO-AMERICAN SONS AND DAUGHTERS v. WEBSTER. No. 31681. 
Supreme Court of Mississippi, Division B. May 6, 1935. 


161 Southern Reporter 624. 

1. INSURANCE. 
_ In action on fraternal life policy issued by society, constitution and by-laws 
if which provided that society would not insure any one over age of 45 years, 
in absence of proof to contrary, court would assume that insured stated correct 
age in application. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 
2. INSURANCE. 

_That certificate of membership is issued to one who is beyond age limit at 
which persons can be admitted to beneficial society under its constitution and 
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by-laws does not render contract void, where such contract is not prohibited by 
society's charter; but contract is ultra vires where age limit is fixed by charter 
or certificate of incorporation. 

(For other cases, see Insurance, Dec. Dig. § 694[1].) 

Appeal from Circuit Court, Forrest County; W. J. Pack, Judge. 

Action by D. Talmadge Webster against Afro-American Sons and Dauch- 
ters. From a judgment of the circuit court affirming a judgment of county court 
for plaintiff, defendant appeals. . 

Affirmed. 

Currie & Currie, of Hattiesburg, for appellant. 

Wm. Haralson, of Hattiesburg, for appellee. 

MESSINA et al. v. NEW YORK LIFE INS. CO. No. 31704. 
Supreme Court of Mississippi, Division B. May 6, 1935. 
161 Southern Reporter 462. 
2. INSURANCE. 


Incontestable provision in policy cannot be used as a means of rewriting 
the contract by striking out other valid and unambiguous provisions governing 
the ultimate amount payable under thé policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

Provision in policy for adjustment of amount payable according to true age 
of insured Jield not invalid as providing for “contest” of policy within meaning 
of incontestable clause so as to be barred thereby. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Circuit Court, Hinds County; Julian P. Alexander, Judge. 

Action by S. D. Messina and others against the New York Life Insurance 
Company. From an adverse judgment, plaintiff appeals. 

Affirmed. 

Hamilton & Todd and E. E. Hindman, all of Jackson, for appellant. 

Watkins & Eager, of Jackson, for appellees. 

GRIFFITH, Justice. 

On the 16th day of October, 1901, Joseph Messina applied to appellee insur- 
ance company for the twenty-year pay policy of insurance involved in this case. 
In his application, properly admitted in evidence, he gave the date of his birth 
as June 10, 1859, which would make his age at that time forty-two. On the 3lst 
day of October, 1901, appellee company issued the policy payable to a named 
beneficiary, but the policy carried an express stipulation by which the insured 
could change the beneficiaries at any time upon written notice to the company. 
Changes in that respect were in fact subsequently made by the insured. The 
proof shows that the policy was issued on the faith that the age of the insured 
was correctly stated in his application, and that the initial premium and all sub- 
sequent premiums were calculated and paid on that basis, that is to say, on the 
basis of the age of forty-two. 

The policy contained the following provisions: “If the age of the Insured 
is incorrectly stated, the amount payable under this Policy shall be the Insurance 
which the annual premium paid would have purchased at the true age of the 
Insured. * * * This Policy is Incontestable from Date of Issue.” 

Joseph Messina, the insured, died on January 9, 1934. When proof of death 
was furnished, some question arose as to the age of the insured at the time of 
the issuance of the policy, and upon investigation then made it was asserted by 
the insurance company that the insured was born in 1852 and that his actual age 
at the time of the issuance of the policy was forty-nine instead of forty-two. 
The company thereupon tendered to the beneficiaries, not the sum of $3,000, 
which was the principal amount named in the face of the policy, but $2,493.18, 
which both sides admit is the correct amount when calculated upon the age of 
forty-nine. The beneficiaries declined to accept the tendered amount, and 
brought suit for the $3,000 specifically named in the policy. 

On the trial the defendant insurance company introduced in evidence a birth 
certificate taken from the municipal records of the town of Cefalu in Sicily, the 
birthplace of the insured, which showed that Joseph Messina, the son of Pietro 
and Melchiora Messina, was born on June 3, 1852. Also the registration books 
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in Hinds county, Miss., showing that the insured registered as a voter in 1914, 
giving his age at that time as 62. Also a certified copy of the naturalization 
papers of the insured, and particularly his sworn declaration of intention, in 
which he stated that he was born in Cefalu, Italy, on July 30, 1852. All this evi- 
dence shows that the insured, when the policy was issued to him, was forty-nine 
years old. 

To controvert this showing the beneficiaries offered the evidence of four 
elderly witnesses who testified that they had known the insured for a period of 
from fifteen to thirty years and had seen him nearly every day during that time, 
and although they had never heard him state his age, they were of the opinion, 
judging from his appearance and actions, that he was approximately seventy-five 
years old at the time of his death in 1934, which would make him forty-two 
years old at the time he took out the policy in question in 1901. The court 
excluded this opinion evidence, and gave a peremptory instruction that the plain- 
tiffs recover the $2,493.18 tendered by the insurer. 

[1-3] It is the principal contention of the appellant beneficiaries that the 
insurer is precluded from any question as to the face amount of the policy 
because of the incontestable clause above quoted. In this we think appellants 
are mistaken. In construing any contract, effect must be given to every pro- 
vision in it. Harris v. Townsend, 101 Miss. 590, 597, 58 So. 529, unless the parts 
are in unavoidable conflict. Home Mutual Fire Ins. Co. v. Pittman, 111 Miss. 
420, 424, 71 So. 739. There is no conflict between the incontestable clause and 
the clause providing for an adjustment of the ultimate amount payable, on the 
basis of the true age of the insured. As said by Cardoza, C. J., in Metropolitan 
Life Ins. Co. v. Conway, 252 N. Y. 449, 169 N. E. 642, the incontestable clause 
precludes an insurance company from questioning the validity of the contract 
in its inception or from contending that it has thereafter become invalid by rea- 
son of a condition broken. The incontestable provision, such as in this case, has 
no other or further effect. It cannot be used as a means of rewriting the con- 
tract by striking out of it other valid and unambiguous provisions governing the 
ultimate amount payable under the policy. The provision for adjustment accord- 
ing to the true age gives the beneficiaries everything that has actually been paid 
for, whether more or less than the principal amount named on the face of the 
policy, and is, therefore, just to them and to the insurer, as well as to policy- 
holders generally. Such an adjustment is not a contest of the policy, but is a 
carrying out of its precise terms. Murphy v. Travelers’ Ins. Co., 134 Misc. 238, 
234 N. Y. S. 278; Sipp v. Philadelphia Life Ins. Co., 293 Pa. 292, 142 A. 221; 
North American Union vy. Trenner, 138 Ill. App. 586; and compare Lavender v. 
Volunteer State Life Ins. Co. (Miss.) 157 So. 101. 

Appellants next contend that the court erroneously admitted the registration 
books and the naturalization papers because this would be to affect the interest 
of the beneficiaries by declarations made by the insured subsequent to the issu- 
ance of the policy, and appellants rely on Grangers’ Life Ins. Co. v. Brown, 57 
Miss. 308, 34 Am. Rep. 446. The rule that subsequent statements of the insured 
cannot be received to adversely affect the interests of beneficiaries does not apply 
where the insured reserves the right to change the beneficiaries, and thereby 
remains the master of the policy so far as concerns beneficiaries, as is the case 
here before us. Atlanta Mutual Ins. Co. v. Price, 210 Ala. 334, 97 So. 826; Equit- 
able Life Assur. Soc. v. Campbell, 85 Ind. App. 450, 150 N. E. 31, 151 N. E. 682; 
Self v. New York Life Ins. Co. (C. C. A.) 56 F.(2d) 364. 

Finally, appellants contend that the court erred in excluding the opinion 
evidence offered by appellants as to the age of the insured, and insist that this 
evidence should have been admitted, thereby raising a question of fact which 
should have been submitted to the jury. 


When a rough approximation of the age of a person is sufficient for the pur- 
pose of a particular inquiry, so that, for instance, a variation of five to ten 
years from the true age would not be material, it is the general practice in the 
interest of time and economy of effort to allow witnesses to answer to the age 
as a matter of opinion; and even when the very nearly exact age is the subject 
under investigation, opinion evidence is admissible, under the rule of necessity, 
when no better and no higher class of evidence is practicably obtainable in the 
particular case. 


3ut it is a matter of common knowledge derived from observation and exper- 
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ience that there is nothing more uncertain and undependable than the attempt 
to fix the exact age of a person by his appearance and conduct particularly 
when the proferred opinions are based upon the appearances of the person after 
he has reached middle age, and too, when the person was of foreign birth, as 
is the case here. State v. Koettgen, 89 N. J.. Law, 678, 99 A. 400. So that when 
the very nearly exact age of the person is the issue, as in this case, the best 
proof of the fact must be produced, if practically possible to procure. 

The authorities seem to be in general accord that the best proof of age is 
the testimony of living witnesses who were present at the birth and distinctly 
remember the event, or who, although not present, yet were so situated as to 
have positive knowledge and remembrance of the date thereof. The authorities 
are fairly in agreement, also, that of equal, or very nearly equal, dependability 
are the definite statements or declarations of the person whose age is in ques- 
tion, made by him during his lifetime on solemn occasions when it was his 
bounden duty to speak the truth, and when there was no motive or occasion, 
actual or supposed, on his part to speak other than the truth. The authorities 
do not seem to be so well in accord as to the probative value of an official birth 
certificate, although they do generally hold that such a certificate is of a higher 
grade of evidence than mere opinions. 

Since the higher or better class or grade of evidence as to the exact age of 
the insured was procured and introduced in this case, so that the necessity for 
recourse to opinion evidence was eliminated from the investigation, the opinions 
based upon mere observation were inadmissible. Necessity, in a general sense, 
lies at the foundation of the opinion rule, and when the necessity for opinions no 
longer exists, opinions are ordinarily no longer admissible, 1 Elliott Ev. p. 797, 
3 Jones Com. Ev. (2d Ed.) p. 2344, 22 C. J., p. 498, § 594, and authorities under 
note 87, except as to mere loose approximations wherein the rule of convenience 
and economy of time and effort prevails. 

Affirmed. 


GARVIN v. UNION MUT. LIFE INS. CO. No. 23047. 
St. Louis Court of Appeals. Missouri. March 5, 1935. 
79 Southwestern Reporter (2d) 496. 
2. INSURANCE. 


Forfeiture of rights under insurance policy is not favored by law, especially 
where forfeiture is sought to be declared after contingency has arisen against 
which insurer undertook to insure, and facts upon which forfeiture is alleged to 
be based were within knowledge of insurer prior to happening of event giving 
rise to insurer’s liability under policy. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

3. INSURANCE. ; : ; ; 
Slight circumstances will establish waiver of grounds for forfeiture of policy. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE. : ; ; : ; 
Letter of insurer’s agent to insured calling his attention to fact that interest 

on loan on policy was past due, and concluding with words “you know there 1s 

no grace allowed on these interest payments,” held not to indicate forfeiture or 
intention to declare forfeiture, in view of evidence showing customary acceptance 
of interest payments after due date. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 

5. INSURANCE. ; 

Where insurer requires furnishing of proofs of death at some trouble and 
expense, it is estopped to insist on forfeiture, unless ground of forfeiture is 
unknown to insurer at time. 

(For other cases, see Insurance, Dec. Dig. § 396[1].) 

6. INSURANCE. : ; ; 
Insurer could not rely upon agent’s ignorance that forfeiture of policy had 

been effected at insurer’s home office to offset waiver of forfeiture allegedly pro- 

duced because agent required beneficiary to make proofs of death, since act of 
agent in charge of insurer’s business in connection with making of proofs of 
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death of insured and also with loan involved and payment of interest thereon by 
insured, was act of insurer. 

(For other cases, see Insurance, Dec. Dig. § 396[1].) 

7. INSURANCE. : 7 

Insurer could not set up as excuse for agent’s act in writing insured letter 
calling attention to default in payment of interest on loan upon policy, but saying 
nothing about forfeiture, agent’s ignorance of facts concerning grounds of for- 
feiture where agent, acting in behalf of insurer in transaction, should have known 
of such facts. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 

8. INSURANCE. y : 

Equivocal position of insurer when called upon to pay loss, in asserting policy 
forfeited because of default in payment of interest on loan upon_ policy, while 
having treated policy in force so long as insured lived and possibility existed of 
procuring additional payment of interest on loan, is not favored. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

10. INSURANCE. : 

In action on life policy, evidence showing customary delinquency by insured 
in payment of premiums, and of interest on loan upon policy, and customary 
acceptance by insurer of payments after due date, and a requiring of beneficiary 
to make proofs of death, held for jury, on question whether insurer had waived 
right to claim forfeiture of policy for nonpayment of interest on policy loan. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from St. Louis Circuit Court; Granville Hogan, Judge. 

Action by Julia Marie Garvin against the Union Mutual Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

_ Jones, Hocker, Sullivan, Gladney & Reeder and Wm. F. Drescher, Jr., all of 
St. Louis, for appellant. 
John P. Griffin, of St. Louis, for respondent. 


SHOPP v. PRUDENTIAL INS. CO. OF AMERICA. No. 84. 
Court of Errors and Appeals of New Jersey. May 17, 1935. 
178 Atlantic Reporter 724. 
1. INSURANCE. 


In action on life policy to recover double indemnity for accidental death, 
burden was on plaintiff to show by adequate proof that death resulted from acci- 
dental causes, as defined in policy. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

2. INSURANCE. 

Where insured was found dead at bottom of swimming pool, and medical 
examination revealed discoloration of one cheek and small abrasion on forehead, 
and that death was caused by acute cardiac dilatation, and not by drowning, insurer 
held not liable for double indemnity for accidental death under life policy. 


(For other cases, see Insurance, Dec. Dig. § 515.) 
Appeal from Supreme Court. 


Action by Grace Shopp against the Prudential Insurance Company of America. 
From a judgment for plaintiff, defendant appeals. 

Reversed. 

Randolph Perkins and John Drewen, both of Jersey City, for appellant. 

McCarthy & McTague, of Jersey City, for respondent. 

Lioyp, Justice. 


_ The insurance company issued its policy on the life of James G. Shopp in 
lavor of Grace Shopp, his mother. The policy provided for the payment of $1,000 
upon his death. It also provided for payment of an additional sum of $1,000 upon 
proof of death of the insured “as a result directly and independently of all other 
causes, of bodily injuries, effected solely through external, violent, and accidental 
means of which, except in case of drowning or of internal injuries revealed by an 
autopsy, there is a visible contusion or wound on the exterior of the body; 
* * * provided, however, that no accidental death benefit shall be payable if 
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the death of the insured resulted * * * directly or indirectly from bodily or 
mental infirmity or disease in any form.” : 

The insured died on July 18, 1932, under circumstances which will be here- 
after narrated. The sum payable upon a normal death was paid, and an action 
was brought for the additional sum provided for in case of death by accident, 
Verdict and judgment resulted in favor of the plaintiff, and the defendant, appeal- 
ing, contends that the court should have controlled the case by the direction of 
a verdict in its favor. 

The question in the case is whether the proofs were sufficient to show that 
the death came within the provisions of the policy defining death by accidental 
means. 

Deceased was a young man twenty years of age, over six feet tall, and 
weighing 170 pounds. He had been swimming with other companions in the pool 
of the Young Men’s Christian Association at Menlo Park on the day of his death. 
The depth of the pool varied from 3% feet at the shallow end to 8 feet at the 
other end. Insured was alone when he died, a companion a few minutes before 
having left him seated at the edge of the shallow end of the pool. Five minutes 
later the companion returned and discovered the deceased lying on a drain which 
is constructed flush with the bottom of the pool at its deep end. Being brought 
to the surface, and efforts at resuscitation failing, he was pronounced dead by a 
physician who had been summoned. 

Plaintiff’s proofs tended to show that there was a discoloration of one cheek 
and a mark on the forehead variously described as a cut, a bruise and an abrasion 
and as being about 1% inches long and 1/16 of an inch wide; that there were no 
cuts or marks on the face immediately before the deceased entered the pool. 
There was further proof that a little more than two years previously he had been 
medically examined and his heart and lungs found to be normal. A physician who 
made the examination was called as a witness, and, in response to hypothetical 
questions, based upon the foregoing narration of facts, testified that the boy did 
not die from a pathological cause or disease, but from some physiological condi- 
tion. Defining what he meant by a physiological condition, he said that physiology 
has to do with the normal body function; pathology has to do with diseased con- 
ditions as found in the body, and that the conditions in the present case were not 
due to diseased conditions, but to some interference with the normal functions. 


In answer to a question from the judge as to whether death was due to an 
internal pathological condition or whether it was due to trauma, the witness 
replied that he did not believe the boy died from any diseased condition; that 
there was some interference with the normal physiological functioning of the 
body; how caused, whether by accident or other means, he did not know. 

There was a post mortem examination of the body made by the county physi- 
cian, and his testimony was to the effect that he removed the vital organs, includ- 
ing the heart and lungs; that drowning was not the cause of death; that the heart 
was slightly enlarged; that there was a chronic sclerosis, and that death was 
caused by acute cardiac dilatation, probably brought on by exertion. 


[1] The burden rested upon the plaintiff to show by adequate proofs that 
death resulted from accidental causes as defined in the terms of the policy, and 
a careful examination of the proofs leads us to the conclusion that this burden 
has not been met. There is no proof in the case as to how the body of the 
deceased came to be in the pool. There was no proof as to how the mark or 
marks on the forehead came there or whether they were sufficient to cause death; 
whether the insured fell into the water or voluntarily entered it, and whether, 1! 
a fall, it was caused by accident, unconsciousness, or prior death due to a heart 
condition, as testified by the county physician. All of these questions are left in 
pure conjecture. 

We are referred to the case of Kennedy v. U. S. Fidelity & Guaranty Co., 
113 N. J. Law, 431, 432, 174 A. 531, as authority for the contention that the pres- 
ent case was properly submitted to the jury. We think not. That case turned upon 
what properly constituted an accident rather than the adequacy of proof of an 
accident as the cause of the death that ensued. 

If surmise were permissible, the absence of death by drowning would suggest 
a cause other than accident or injury, and this would be accounted for by the 
failure of the heart to function, as evidenced by the absence of absorption of water 
in the lungs. 
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[2] There was no contradiction of the testimony respecting death by drowning, 
both the physician called by the plaintiff and the county physician testifying that 
drowning was not the cause of death, a cause recognized as accidental by the 
policy. It being essential that death by external, violent, and accidental means to 
which disease did not contribute be established, we think the proofs were insuff- 
cient for the purpose, and the defendant was entitled to have its motion for direc- 
tion granted. 

The judgment is reversed. 

For affirmance: None. 

For reversal: The Chancellor, the Chief Justice, Justices Parker, Lloyd, Case, 
Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Hetfield, 
Dear, and Wells—14. 


PRUDENTIAL INS. CO. v. MILONAS. 
Court of Chancery of New Jersey. May 31, 1935. 
179 Atlantic Reporter 107. 
1. INSURANCE. 

Where application to resident insurer for life policy was signed in New York 
by resident of that state, but application was accepted and policy issued and 
executed in New Jersey, effect of nonpayment of premiums held governed by 
policy and laws of New Jersey and not by New York statute precluding lapsing 
of policy for nonpayment of premium without notice of premium due date 
(Insurance Law N. Y., § 92). 

(For other cases, see Insurance, Dec. Dig. § 351.) 

2. INSURANCE. 

If in insured’s application for reinstatement of lapsed life policy insurer’s 
agent inserted with insured’s Knowledge and consent false answers as to insured’s 
health and medical treatment agent’s knowledge as to true facts cannot be 
nnputed to insurer so as to estop it from denying validity of reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 379[5].) 


Syllabus by the Court. 

1. Where an application to a corporation of this state for a life insurance 
policy was made by application signed in New York by a resident of that state, 
which application was accepted in this state and a policy issued, dated at and 
executed in this state, by the terms of which all policy conditions were to be 
performed in this state, such policy is governed by the laws of this state. 

2. A New York statute (Insurance Law N. Y. § 92 [Consol. Laws N. Y. c. 

28]) providing that no policy shall lapse for nonpayment of premium unless 
notice of the premium due date shall have been given the insured has no extra- 
territorial effect on such policy. The effect of such nonpayment is governed by 
ihe terms of the policy and the laws of this state. 
_ 3. If in insured’s application for reinstatement of his lapsed policy the 
insurer's agent who prepared and filed the application inserted, with the knowl- 
edge or assent of the insured, false answers as to the insured’s health and med- 
ical treatment, the knowledge of the agent as to the true facts cannot be imputed 
to the insurer so as to estop it from denying the validity of the reinstatement. 

Suit by the Prudential Insurance Company against George Milonas. 

Decree for complainant. 

Perkins, Drewen & Nugent, of Jersey City, for complainant. 

Joseph W. Marini, of Cliffside, for defendant. 

FIELDER, Vice Chancellor. 


The defendant, then a resident of New York City, obtained from complain- 
ant its twenty-year endowment life insurance policy dated July 17, 1930, wherein 
Provision was also made for payment to defendant of disability benefits. Under 
the terms of the policy, premiums were payable January and July 17th in each 
year, with thirty-one grace days allowed. The premium due July 17, 1932, was 
not paid within the grace period and the policy lapsed. October 17, 1932, the 
defendant, then a resident of this state, made application for reinstatement and 
complainant granted his application. Default was made in payment of the pre- 
taium due July 17, 1933, and it remained unpaid for more than thirty-one days. 
by application dated August 31, 1933, defendant, still a resident of this state, 
made application for reinstatement and thereupon complainant reinstated the 
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policy. April 18, 1934, defendant applied to complainant for total and permanent 
disability benefits and in his application stated that his health was first affected 
by his present disability August 15, 1933, and that he had consulted a physician 
that day for his illness. The complainant thereupon filed its bill of complaint in 
this cause alleging that the policy had lapsed and was not in force when defend- 
ant made his application of August 31, 1933, for reinstatement; that in his appli- 
cation for reinstatement defendant made false answers to questions contained in 
the application and had failed to disclose that at and prior to the date of such 
application he was suffering from and was receiving medical treatment for the 
illness which he now claims caused his permanent disability; that he fraudulently 
induced complainant to reinstate said policy and its prayer is that the contract 
of insurance be rescinded and the policy be surrendered for cancellation. 


The defendant contends that the contract of insurance is a New York con- 
tract and that it did not lapse in consequence of defendant's failure to pay the 
premium due July 17, 1933, within the grace period fixed by the policy, because 
complainant failed to comply with section 92 of the Insurance Law of New York 
[Consol. Laws, N. Y. c. 28] which provides in effect, and so far as the section 
applies to this policy, that no life insurance company doing business in that 
state shall declare any policy forfeited or lapsed within one year after default in 
payment of a premium, unless a written notice containing certain specified state- 
ments, including the due date of the premium, shall have been mailed to the 
insured at least fifteen and not more than forty-five days prior to the day the 
same is payable. It is conceded that the written notice required by this section 
was not mailed to the defendant. The defendant argues that therefore the policy 
was in good standing and had not lapsed when he paid and complainant accepted 
the arrears of premium after he had made formal application for reinstatement. 

The application for the policy was solicited by an agent doing business in 
New York City and was there signed while defendant was a resident of that 
city and subsequently the executed policy was delivered by said agent to defend- 
ant in said city. Premiums were paid by defendant at complainant’s branch 
office in that city. The application provides that it shall be approved and 
accepted at complainant’s home office in Newark, in this state, and that the 
policy shall be accepted by defendant subject to the provisions therein contained. 
The application was sent to complainant’s home office and was there approved 
and it was there the policy issued and from there it was sent to the agent in 
New York City for delivery. The policy is in the standard New Jersey form and 
states that it and the application contain and constitute the entire contract 
between the parties. It is dated and recites its execution at Newark. Among 
the policy provisions are these: That the complainant will pay the amount of 
ilsurance upon receipt of proof of death and surrender of the policy at complain- 
ant’s home office; that accidental death benefits will be paid the beneficiary at 
said home office; that premiums are payable at said home office, but may be 
paid to complainant’s agent in exchange for an official receipt signed by com- 
plainant’s president or secretary; that the beneficiary may be changed only by 
written notice to complainant at said home office; and that assignments ot the 
policy must be filed at said home office. In short, nothing to be done by either 
complainant or defendant under the policy terms is to be done outside this state, 
except that defendant may exercise the privilege of paying premiums due in 
this state, to an agent located elsewhere who holds complainants official receipt 
issued in this state. Neither the application, nor the policy, nor any statute of 
this state, require that complainant shall give defendant notice of the due date 
of premiums and the policy expressly provides that if any premium be not paid 
when due, the policy shall be void. Since August, 1931, the defendant has been 
a resident of this state and process in this suit was served on him at his residence 
in this state. 

[1] The application for the policy was merely a request by defendant that 
complainant enter into a contract with him and the contract did not come into 
existence until complainant accepted the application at Newark. Northampton, 
etc., Co. v. Tuttle, 40 N. J. Law, 476; Hemhauser v. Metropolitan, etc., Co., 106 
N. J. Eq. 15, 149 A. 633. On the facts it appears that complainant and defendant 
intended that the policy contract when issued should be performed in New Jersey 
and that such performance should be governed by the laws of this state; there- 
fore the New York statute does not apply (Orient Ins. Co. v. Rudolph, 69 N. J. 
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Eq. 570, 61 A. 26; Ball v. Consolidated Franklinite Co., 32 N. J. Law, 102; Camp- 
bell v. Nichols, 33 N. J. Law, 81; Northampton, etc., Co. v. Tuttle, supra; Mayer 
y. Roche, 77 N. J. Law, 681, 75 A. 235, 26 L. R. A. (N. S.) 763; Basilea v. Spag- 
nuolo, 80 N. J. Law, 88, 77 A. 531; Equitable Life, etc., Co. v. Nixon (C. C. A.) 
81 F. 796; Equitable Life, etc., Co. v. Trimble (C. C. A.) 83 F. 85; Pritchard v. 
Norton, 106 U. S. 124, 1 S. Ct. 102, 27 L. Ed. 104; Mutual Life, etc., Co. v. Hill, 
193 U. S. 551, 24 S. Ct. 538, 48 L. Ed. 788), and the policy had lapsed prior to 
August 31, 1933, when defendant made application for its reinstatement. 


{2} As has been stated, written application for reinstatement was made two 
weeks after the policy had lapsed. Defendant signed an application which cer- 
tified that the statements and answers therein were true and correct and were 
made to induce complainant to reinstate the policy and that defendant agrees 
that the policy should not be in force until complainant had formally approved 
the application and that if complainant granted reinstatement, the same should 
be deemed to be based exclusively upon the representations contained in the 
application. The application purports to show that to the question, “Are you 
now in good health?” the defendant answered, “Yes,” and to the question, 
“Have you since the date of the issue of this policy had any illness or injury, 
or had any medical or surgical treatment at home, hospital or elsewhere? If so, 
when?” he answered, “No.” The defendant admits that at the date of said 
application he had epilepsy, his first attack having occurred in April, 1933; that 
irom the time of his first attack to the time of making said application he had 
had medical treatment for that disease at home, at a physician’s office, and at a 
hospital. If he answered said questions in the manner stated, his answers were 
ialse and were known by him to be false and were made with intent to deceive 
complainant. The defendant contends that complainant’s agent who attended 
to the preparation and filing of the reinstatement application knew that defend- 
ant’s condition of health was bad and that he was receiving medical treatment; 
that said agent did not ask him any of the questions contained in the applica- 
tion; that he merely signed the application at the agent’s direction and left it 
to the agent to write in such answers to questions as he (the agent) saw fit. 
Without discussing the testimony relating to such contention, I will say that I 
do not believe complainant’s agent had knowledge of defendant’s condition of 
health at the time the defendant signed the application, nor do I believe defend- 
ant signed the application in blank. I believe defendant was asked the questions 
contained in the application; that the agent recorded the answers given by defend- 
ant, and that defendant then signed the application. 

_ If the agent knew of defendant’s illness and of the medical treatment there- 
for, the answer to defendants argument that the agent’s knowledge must be 
imputed to complainant as his principal and operates as an estoppel against 
complainant is twofold. First, the policy had then lapsed and the agent was 
without power to waive the forfeiture. The policy provides that no condition, 
provision, or privilege of the policy can be waived or modified except by an 
indorsement thereon signed by an officer of complainant and that no agent has 
power on behalf of complainant to waive any forfeiture, or to bind complainant 
by making or receiving any representation or information. I think that com- 
plainant is thus protected against the presumption now urged by defendant, that 
notice to the agent was notice to the complainant, especially when the defend- 
ant knew that in reinstating the policy complainant would rely solely upon 
tepresentations made over defendant’s signature. McCormack v. Security, etc., 
Co., 220 N. Y. 447, 116 N. E. 74. Second, if the agent can be assumed to be 
complainant’s agent for the purpose of communicating to his principal all essen- 
tial facts which came to his knowledge in the course of the preparation of the 
application, such assumption should run only for the protection of an innocent 
applicant who suffers by reason of the failure of the agent to disclose his 
knowledge to his principal. The defendant’s argument seems to be that the 
agent colluded with defendant to defraud complainant. If that be so, then the 
agent ceased to be complainant’s agent because he was acting in defendant’s 
behalf. The defendant had made a previous written application for reinstate- 
ment wherein he had made answer to questions similar to those contained in his 
second application and he must have known that complainant would rely on the 
answers contained in his second application in determining whether or not to 
grant reinstatement. He had had the policy in his possession and he is pre- 
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sumed to have known of the provision therein that if the policy be lapsed for 
nonpayment of premium, it could be reinstated only upon production of evi- 
dence of defendant’s insurability satisfactory to complainant. If he permitted 
the agent to supply false information to complainant, his collusion with the 
agent went to the extent of agreeing that the agent should not inform complain- 
ant of the falsity of the answers, whether such answers were actually made by 
defendant or by the agent and he is bound by the untrue answers contained 
in the application. Moreover, if defendant did not personally answer such ques- 
tions, he failed to furnish satisfactory evidence of his insurability as required 
by the policy for reinstatement. Axelroad v. Metropolitan, etc., Co., 242 App. 
Div. 400, 275 N. Y. S. 268. 
Decree will be entered for complainant. 


RASMUSSEN v. NEW YORK LIFE INS. CO. 
Court of Appeals of New York. April 16, 1935. 
195 Northeastern Reporter 821. 
1. INSURANCE. 


Double indemnity provision of life policy excepting death from poison or gas 
defeated recovery for double indemnity for death from carbon monoxide poison- 
ing, unless provision was ineffective because of contrary agreement. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

2. INSURANCE. 

In action for double indemnity for death from carbon monoxide poisoning, 
pamphlet printed by defendant insurer and delivered with life policy and showing 
number of deaths from carbon monoxide during preceding year for which defend- 
ant had paid double indemnity held admissible, notwithstanding policy excepted 
death from poison or gas, since jury could have found that insured was induced 
to accept policy by assertion that death by carbon monoxide was not within excep- 
tion; there being no reason for denying effect to such substantial evidence of 
mutual special sense of parties. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

3. INSURANCE. 

In action for double indemnity under life policy, whether agent was authorized 
to solicit business on basis of pamphlet showing causes of death for which double 
indemnity had been paid, or to deliver any word-book of policy, héld for jury, 
where insurer printed such pamphlets and made them available to agents. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Margreth C. Rasmussen against the New York Life Insurance 
Company. From a judgment of the Appellate Division (242 App. Div. 835, 275 
N. Y. S. 661), entered November 2, 1934, which affirmed a judgment for detend- 
ant entered on a dismissal of the complaint by the Trial Term, plaintiff appeals. 

Judgment of the Appellate Division and that of the Trial Term reversed, 
and a new trial granted. 5 ; 

Horace M. Gray and Irving L. Evans, both of New York City, for appellant. 

Louis H. Cooke and Ferdinand H. Pease, both of New York City, for 
respondent. 

LOUGHRAN, Judge. 

A policy of insurance issued by defendant upon the life of plaintiff's husband 
stipulates for payment to plaintiff of twice its face amount in the event “that the 
death of the insured resulted directly and independently of all other causes from 
bodily injury effected solely through external. violent and accidental means.” This 
is an action to recover the double indemnity so to be paid. It is conceded that the 
insured “died from carbon monoxide poisoning”; that “carbon monoxide is a 
poisonous gas”; and that, within the foregoing term of the policy, death was the 
result of accident, without contributory cause. hs 

[1] The policy further provides: “Double indemnity shall not be payable if 
the insured’s death resulted from * * * the taking of poison or inhaling of 
gas, whether voluntary or otherwise.” Unless ineffective or reasons in the record, 
this exception defeats plaintiff's recovery. Osburn v. Commercial Travelers’ Mut. 
Accident Ass’n of America, 265 N. Y. 671, 193 N. E. 438. 

At the trial plaintiff offered in evidence a pamphlet which had been inclosed 
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and delivered with the policy. The trial court sustained defendant’s objection that 
the issue was circumscribed within the four corners of the policy, and dismissed 
the complaint. The question is whether that ruling was right. 

The policy is dated March 26, 1928. The pamphlet is entitled, “1927 in a 
Nutshell * * * Printed by New York Life Ins. Co. [defendant] N. Y. city.” 
It reads in part: “Double indemnity for accidental deaths. Experience of the New 
York Life in 1927, the tenth year of this feature. Double indemnity added 
$1,983,060.01 to the amounts otherwise payable. Who can say that this feature is 
not valuable? Causes of death: * * * Carbon Monoxide 16. * * *” Pilain- 
tiff testified that, in the course of solicitation of the insurance, defendant’s agent 
suggested double indemnity and left similar pamphlets with her husband. 

[2] The document offered by plaintiff is thus probative of the fact that the 
general words of this policy were used by both insurer and insured to connote 
accidental death by carbon monoxide as among the contingencies in which double 
indemnity would be paid. This mutual purpose, we think, is not made irrelevant 
by the exception for death by poison or gas. Had the excluded evidence been 
admitted, the jury could have found that the insured was induced to accept the 
policy by a clear assertion that death by carbon monoxide was not to be under- 
stood as death by poison or gas within the exception to the provision for double 
indemnity in the event of fatal accident. The words of exception are not so 
explicit that their scientific sense must be held to exclude a definite agreement 
that a particular situation is outside their operation. 

“And even where the writing is not ambiguous on its face, the circumstances 
under which the parties contract may be looked at * * * tq indicate the proper 
choice of possible meanings; and the common knowledge and the understanding of 
the parties is sometimes such a circumstance.” American Law Institute, Restate- 
ment of Contracts § 242. If this policy was accepted on the faith of a not incon- 
gruous dictionary of its terms supplied by defendant, there is no reason for 
denying effect to such substantial evidence of a mutual special sense of the parties 
Wigmore on Evidence (2d Ed.) §§ 2463, 2465. Cf. Ruse v. Mutual Benefit Life 
Ins. Co., 23 N. Y. 516; Fowler v. Metropolitan Life Ins. Co., 116 N. Y. 389, 22 
N. E. 576, 5 L. R. A. 805; Untermyer v. Mutual Life Ins. Co., 128 App. Div. 
65; 183 UN. Y.-S Zen. 

[3] Defendant contends that its agent was not authorized to solicit business 
upon the basis of any pamphlet or to deliver any word-book of the policy. That 
question also is one of fact. It is undisputed that these circulars were printed by 
defendant and were made available by it to those employed to sell its contracts. 

For these reasons, we are of opinion that the ruling made at the trial was 
error. 

The judgment of the Appellate Division and that of the Trial Term should 
be reversed, and a new trial granted, with costs to abide the event. 

Crane, C. J., and Lehman, O’Brien, Hubbs, Crouch, and Finch, JJ., concur. 

Judgments reversed, etc. 


DeGREGORIO et al. v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Third Department. March 20, 1935. 
278 New York Supplement 373. 
INSURANCE. 


_In action on life policy, whether insured was in good health at time of appli- 
cation, as represented, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[3].) 
Rhodes and Crapser, JJ., dissenting. 
\ction by Frank DeGregorio and another against the Metropolitan Life 
Insurance Company. From a judgment for defendant, plaintiffs appeal. 
Reversed on the law and facts, and new trial granted. 
Argued before Hill, P. J., and McNamee, Bliss, Rhodes, and Crapser, JJ. 
Leary & Fullerton, of Saratoga Springs, for appellants. 
Brackett & Eddy, of Saratoga Springs, for respondent. 
Per Curiam. 
_ The defendant issued its policy of life insurance on February 18, 1932, cover- 
ing the life of an infant seventeen years old. She died April 26, 1933. Her parents 
Were the beneficiaries named in the policy. By the application for the policy it 
was represented that the insured was in good health and had not been attended 





742 The Insurance Law Journal, Vol. 85 [Oct., 1935 


by a physician during the five years then last past; that she had not had con- 
sumption, or any serious illness. The defense was that the insured had consump- 
tion, and was being treated therefor at the time the policy was issued, and that 
such disease continued and ultimately caused her death. 

The proofs of death indicated that the deceased died of tuberculosis, the 
medical testimony differing as to the period the disease continued, viz., from a 
period of days to the entire life of the policy. The policy was sought by the 
insurance company’s agent, who saw the deceased frequently, and who regarded 
her as a good risk. The parents testified that the deceased had not been attended 
by a physician, and had not been sick during a period of five years before the 
application was delivered. A physician testified that she was suffering from tuber- 
culosis when the policy was issued, and was treated by him therefor before that 
time. 

The proofs of death contain evidence that the deceased died of tuberculosis 
and that she had suffered from that disease from a time prior to the issue of the 
policy. These proofs were obtained and presented by the insurance company’s 
agent and not by the plaintiffs. The beneficiaries were unable to read or write the 
English language and spoke it with difficulty. 

Upon all the evidence an issue of fact was presented. 

Judgment reversed, on the law and facts, and the new trial granted, with 
costs to the appellant to abide the event. 

Hill, P. J., and McNamee and Bliss, JJ., concur. 

Rhodes and Crapser, JJ., dissent and vote to affirm the judgment on the 
grounds that under the proofs of loss submitted it is absolutely established that 
false representations were: made in the application, in that it was therein stated 
that deceased had not had consumption. 


DEL RIO v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, Second Department. April 1, 1935. 
278 New York Supplement 484. 
1. INSURANCE. 


3eneficiary held entitled to recover on life policy notwithstanding insurer had 
loaned maximum amount on policy to insured without making deductions for pre- 
miums as required by Insurance Law and policy, which would have been sufficient 
to keep policy in effect beyond time of insured’s death, where, if Insurance Law 
had been complied with, no loan would have been made because unpaid premium 
for balance of the policy year totaled more than the loan value of the policy 
(Insurance Law, § 101, subd. 7). 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 
2. INSURANCE. 5 

Provision of Insurance Law requiring insurer to deduct premiums to end of 
policy year from policy loan held controlling with regard to policy issued by 
foreign corporation authorized to do business within state, regardless of terms 
of policy (Insurance Law, § 101, subds. 7, 10). 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 

Davis and Hagarty, JJ., dissenting. 

Appeal from Supreme Court, Westchester County. E 

Action by Marguerite Del Rio against the Prudential Insurance Company ot 
America. From a judgment of the Supreme Court, in favor of plaintiff, on a ver- 
dict directed by the court upon a written stipulation of the parties, defendant 
appeals. 

Affirmed. 
i Argued before Lazansky, P. J., and Hagarty, Tompkins, Davis, and Johnston, 

Ralph Earl Prime, Jr., of Yonkers, for appellant. 

Kenneth C. Quencer, of New York City (Bern Budd, of New York City, on 
the brief), for respondent. 

Per Curiam. : 

Plaintiff, the beneficiary under a $5,000 life insurance policy issued by defend- 
ant on the life of her husband, sued to recover double indemnity provided for 
therein, by reason of his death as a result of an automobile accident. A quarterly 
premium of $17.50 became due December 9, 1929, with thirty days’ grace there- 
after for payment; all previous premiums having been paid. On December 1], 
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1929, the insured received a check.from the defendant for $32 as the result of an 
application previously made for a maximum loan. The check was accompanied 
with a printed and written statement, reading in part: 

“Company’s check, $32.00 

“Annual premium due, $ 

“Total new loan, $32.00.” 

The insured died on March 1, 1930. 

{1, 2] Under section 101, subd. 7, of the Insurance Law, the defendant was 
required to deduct from the loan to which the insured was entitled the premiums 
to the end of the policy year, or $52.50. According to the terms of the policy and 
the agreement of the parties for quarterly premium payments, any “indebtedness” 
due the company at the time of making a loan should have been deducted. This 
indebtedness was a quarterly premium of $17.50, payable December 9, 1929. 

If the requirements of the policy, or ot the Insurance Law, had been com- 
plied with, and there had been a deduction of the quarterly premium or the pre- 
miums for the balance of the policy year, the policy would have been in full 
force on the day of the death of the insured. 

In our opinion, the insured, when he received the check for the loan of $32, 
had a right to assume that the quarterly premium due December 9 had been 
deducted. If the Insurance Law had been strictly complied with, no loan would 
have been made, because the unpaid premium for the balance of the policy year 
totaled $52.50, or more than the loan value of $32, and it must be assumed that 
if the loan had been refused the insured would have paid the quarterly premium 
of $17.50 due December 9, 1929, within the grace period of thirty days thereafter. 
Inasmuch as the defendant, a foreign corporation, is authorized to do business 
within this state, the provision of the Insurance Law above referred to is con- 
trolling, regardless of the terms of the policy (subdivision 10, § 101, Insurance 
Law; People v. Metropolitan Surety Co., 211 N. Y. 107, 105 N. E. 99; New York 
Life Ins. Co. v. Dodge, 246 U. S. 357, 38 S. Ct. 337, 62 L. Ed. 772, Ann. Cas. 
1918E, 593), and under that law the defendant was required to deduct from the 
loan value “any unpaid balance of the premium for the current policy year”; and 
the law further provides that the insurer may collect interest in advance and may 
defer a loan for not to exceed six months. It is clear that the insured did not 
intend to let the policy lapse at the end of any quarter, and he had a right to 
rely upon strict compliance by the defendant with the terms of the policy and the 
Insurance Law. It follows, therefore, that the policy had not lapsed at the time 
of the death of the insured on March 1, 1930. 

The judgment should be affirmed, with costs. 

Judgment affirmed, with costs. 

Lazansky, P. J., and Tompkins and Johnston, JJ., concur. 

Davis, J., with whom Hagarty, J., concurs, dissents and reads for reversal and 
for dismissal of the complaint. 


SHAPIRO v. INDEPENDENT ORDER, BRITH ABRAHAM OF UNITED 
STATES OF AMERICA. 
Supreme Court, Appellate Term, Second Department. March 28, 1935. 


279 New York Supplement 16. 
1. INSURANCE. 

Reservation, of power in mutual benefit insurance company to make retroactive 
provisions or amendments does not permit such changes as would destroy or 
materially alter substantial rights under certificate or prevent beneficiary’s recov- 
ery (Insurance Law, § 232). 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

2. INSURANCE. 

_ By-law adopted by fraternal insurance corporation subsequent to insured’s 

disappearance, whereby it was provided that no absence or disappearance of mem- 

ber without proof of actual death should entitle beneficiary to recover, held 

unreasonable and inoperative, and not within contemplation of general reserve 

Power to amend by-laws (Insurance Law, § 232; Civil Practice Act, § 341). 
(For other cases, see Insurance, Dec. Dig. § 719[1].) 


Appeal from Municipal Court, Borough of Queens, Fifth District. , 
Action by Mollie Shapiro against the Independent Order, Brith Abraham of 
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United States. From a judgnient for defendant after trial by the court without 
a jury, 275 N. Y. S. 622, 154 Misc. 85, plaintiff appeals. 

Reversed on the law, and judgment directed for plaintiff. 

Argued February term, 1935, before Cropsey, Lewis, and MacCrate, JJ. 

Milton Wiesenberger, of New York City (Jacob Zelenko, of New York City, 
of counsel), for plaintiff. 

Leon Sanders, of New York City (Jacob N. Geffen, of New York City, of 
counsel), for defendant. 


MORRETT v. METROPOLITAN LIFE INS. CO. 

Supreme Court, Schenectady County. Sept. 1, 1934. 

279 New York Supplement 25. 
INSURANCE. 

Where accident clause of life policy provided against liability for death 
caused or contributed to by any bodily infirmity, and intrauterine hemorrhage, of 
which insured died, was due to “placenta previa of central type,” beneficiary could 
not recover, though accidental fall precipitated detachment of placenta and hem- 
orrhage. 

“Placenta previa of central type” is a condition where the placenta is 

so attached to the intrauterine wall so as to cover the cervix or natural 
opening into the womb through which, naturally, the child must pass in 
the actuality of birth. The “placenta” is a vascular structure designed to 
receive the mother’s blood and prepare it for the functions of foetal growth 
and the elimination of all excretory and waste matter incident thereto, 
the transference being accomplished by the intermediary agencies of the 
umbilical vessels. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Action by James Morrett against the Metropolitan Life Insurance Company 
to recover under an insurance policy for alleged accidental death. On defendant’s 
reserved motion for nonsuit. 

Motion granted. 

Leary & Fullerton, of Saratoga Springs, for plaintiff. 

Brackett & Eddy, of Saratoga Springs (Spencer B. Eddy, of Saratoga Springs, 
of counsel), for defendant. 

3REWSTER, Justice. 

The policies sued upon provide for accidental, in addition’to the ordinary, 
death benefits. The material portions of the former are as follows: “Upon receipt 
of due proof that the insured * * * has sustained * * * bodily injuries solely 
through external, violent and accidental means, resulting directly and independ- 
ently of all other causes, in the death of the insured, .the Company will pay * * * 

“No accidental death benefit will be paid * * * if death is caused or con- 
tributed to directly or indirectly or wholly or partially by disease or any bodily 
or mental infirmity.” 

Plaintiff is the surviving husband of the insured and the beneficiary named in 
the policies. The insured died at Ellis Hospital, March 12, 1933, at 10:48 o'clock 
a. m. The immediate cause of her death was loss of blood occasioned by an 
intrauterine hemorrhage. At that time she was in the last stages of pregnancy. 
Her doctor, who had been examining her at monthly intervals, had predicted that 
her delivery would occur about March 20, 1933, eight days later than the occur- 
rence of her fatal hemorrhage. 

Plaintiff's proofs disclose that insured had a condition incident to her preg- 
nancy known as placenta previa of the central type. This described a condition 
where the placenta is so attached to the intrauterine wall as to cover the cervix or 
natural opening into the womb through which, naturally, the child must pass in 
the actuality of birth. The placenta is a vascular structure designed to receive 
the mother’s blood and prepare it for the functions of feetal growth and the elim- 
ination of all excretory and waste matter incident thereto; the transference being 
accomplished by the intermediary agencies of the umbilical vessels. The norm 
in nature selects a place for the attachment of the placenta on the inner walls of 
the womb other than over, or partially over, the cervix. In a normal birth the 
child emerges from the womb previous to the placenta, and thereafter the latter 
detaches and emerges, and in that process of so-called after birth, the womb con- 
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tracts in such manner as to prevent serious hemorrhage from the blood supply of 
the mother. In a case of placenta previa, central type, as in the case at issue, the 
norm is departed from with the serious consequence that nature’s process for 
the prevention of hemorrhage cannot function. Detachment of the placenta or a 
breaking through of the placental substance must then occur previous to the birth 
of the child. Hemorrhage is inevitable, and progresses until birth is complete. 
In such cases mortality is high. 

The facts found by the jury are that a fall, an external violent and accidental 
means resulting directly and independently of all other causes, started the fatal 
hemorrhage; that it was such accident, and not the imminence of the beginning of 
birth, which precipitated the detachment or rupture of the abnormally placed pla- 
centa, with fatal consequence. 

The question, then, saved by the reservation of decision of defendant's motion 
for nonsuit, is, as I view it, whether this condition of placenta previa was, within 
the fair construction of the policies’ term, a “bodily infirmity which directly or indi- 
rectly wholly or partially,” contributed in the causation of death. That such condi- 
tion did, at least, contribute in causation is of course patent. Plaintiff’s proofs estab- 
lish that medically, placenta previa was the very cause of the fatal intrauterine 
hemorrhage. Narrowed down, then, the question may be stated thus: Is placenta 
previa a bodily infirmity? Admittedly it is a departure from the norm. More 
than that, it is an abnormality portentous of direful consequence. “In its natural 
and probable development it may be expected to be a source of mischief.” Silver- 
stein v. Metropolitan Life Ins. Co., 254 N. Y. 81, 84, 171 N. E. 914, 915. When 
its meaning and nature is understood, I cannot but feel that it would be considered 
an infirmity “in the common speech of men.” It was not a mere “predisposing 
tendency” toward the suffering of harm. It was a reality. Eight days later, at 
most, it would have had to have been coped with. There was no escape. It 
rendered her life in grave danger. Only the highest medical and surgical skill 
could have possibly mastered the situation. The attending physician did not know 
of its existence until after the onslaught of the hemorrhage. Obviously, there- 
after the time was short, and ordinarily it would be too short for the arrangement 
and preparation that might make successful the chance of survival. A blow fatal 
only because of the thinness of the skull upon which it landed is the sole factor in 
causation of the consequences, because an abnormally thin skull constitutes a mere 
chance of injury; a predisposing tendency. It is not an infirmity in the sense that 
in the probability of natural consequence it predisposes to injury. But in the 
instant case we have a certainty that the natural consequence of the abnormal 
condition foretold danger. We have here an “idiosyncratic condition of * * * 
body” which predisposed to injury. McMartin v. Fidelity & Casualty Co. of New 
York, 264 N. Y. 220, 221, 222, 190 N. E. 414. Such a condition insured had at the 
time of her accident. Such the condition of placenta previa is, and of that con- 
dition death was the consequence. Thus, even though the fact be that an acci- 
dent precipitated the inevitable hemorrhage, the fundamental and chief acting fac- 
tor in the causation of death was the physical defect, imperfection, infirmity, 
occasioned by the fortuity of placenta previa. 

Defendant’s reserved motion for nonsuit is accordingly granted. 

Submit order. 


GELLMAN v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. April 12, 1935. 


: 279 New York Supplement 50. 
INSURANCE. : 
_ In action to recover death benefits under life policy, evidence that insured had 
died from drowning held insufficient to sustain verdict in favor of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

O'Malley and Untermyer, JJ., dissenting. 

Appeal from Special Term, Bronx County. 
_ Action by Esther Gellman against the Metropolitan Life Insurance Company. 
From a judgment for the plaintiff for $1,620.86 and from an order denying defend- 
ant’s motion to set aside the verdict of the jury and for a new trial, the defendant 
appeals. 

Order and judgment reversed, and new trial granted. 
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Argued before Martin, P. J., and Merrell, McAvoy, O’Malley,. and Unter- 
myer, JJ. 

Tanner, Sillcocks & Friend, of New York City (William B. Moore, of New 
York City, of counsel; Edward T. Post, of New York City, on the brief), for 
appellant. : 


Albert H. Vitale, of New York City (Leo H. Klugherz, of New York City, 
of counsel; William J. Vitale, of New York City, on the brief), for respondent. 

MERRELL, Justice. 

Plaintiff brought this action upon a policy of life insurance issued by defend- 
ant on July 16, 1926, to one Max Gellman. The plaintiff, the wife of the insured, 
was designated in the policy as beneficiary. Under the provisions of the policy, 
“upon receipt of due proof of the death of the Insured” and upon presentation of 
the policy for indorsement, the defendant insurance company agreed to pay to the 
beneficiary the sum of $150, and thereafter an income of $150 per month for 119 
months. The complaint alleges that the insured died on August 21, 1932, from 
drowning. Judgment is demanded against the defendant for 10 monthly income 
payments of $150 each, falling due from the date of the alleged death of the 
assured to and including June 27, 1933. At the end of plaintiff's case counsel for 
the defendant moved to dismiss the complaint on the ground that the plaintiff had 
failed to make out a cause of action against the defendant. Decision was reserved 
by the court on such motion of defendant’s counsel. At the end of the whole case, 
counsel for defendant renewed such motion to dismiss the complaint, and that a 
verdict be directed in favor of the defendant. The court reserved decision on 
such motion. On the rendition of the verdict of the jury in plaintiff's favor, coun- 
sel for the defendant moved to set aside the verdict on the usual grounds. The 
decision of such motion was also reserved by the court. Approximately five 
months later the court made an order denying the motion to set aside the verdict 
in an opinion. 

We are of the opinion that the trial court would have been justified in dis- 
missing the complaint at the close of the plaintiff’s case for failure of proof, and 
that, with all the evidence in, the court would have been fully justified in directing 
a verdict in favor of the defendant. In any event, we are of the opinion that the 
verdict of the jury in favor of the plaintiff was grossly against the weight of the 
evidence at the trial. We think the plaintiff failed to establish, by sufficient proofs, 
that the assured died as the result of drowning on August 21, 1932, and that there 
was no sufficient evidence adduced at the trial justifying the jury in finding that 
the assured was dead. 

The plaintiff, at the trial, attempted to show the death of the assured as 
alleged in the complaint through the testimony of a single witness, one James 
Barry, the proprietor of a dog and cat hospital and pet shop combined, at 4194 
Park avenue. Barry testified that he had had a passing acquaintance with the 
assured for about two years prior to the latter’s disappearance. Barry testified 
that on Sunday, August 21, 1932, pursuant to an appointment made the day before, 
he called with his automobile at the home of the assured and drove with him down 
to Rockaway Beach; that when they arrived, a friend of Barry’s loaned the assured 
a bathing suit, and Barry and the assured went to the bathing beach to take a bath, 
and that neither of them could swim; that they arrived at the beach at a quarter 
to 3 o’clock in the afternoon; that the day was a fine one, and warm. Barry testi- 
fied that after they entered the water, the witness was about up to his waist in 
the water and the assured was about ten or twelve feet distant, with the water 
about up to his shoulders, and that as they were in that position, a big wave came 
along and passed entirely over the assured. Barry testified that to meet the wave 
he turned his back to the on-coming wave and to the assured, and that when he 
looked around the assured was not in sight. Barry testified that he immediately 
instituted a search for Gellman, the assured, but could find nothing of him; that 
he looked around for two or three minutes, and then went out and went where a 
life guard was stationed about 300 feet distant, and that Barry and the lifeguard 
then returned, the lifeguard swimming around for about two minutes searching 
for the assured. Barry testified further that, being unable to find the assured, he 
then looked on the beach for him and under the boardwalk, where he thought 
possibly the assured might have gone to sleep. Barry was asked: “Q. You looked 
under the boardwalk, you thought he might be asleep under there? A. That would 
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be possible.” Barry further testified that he looked around among the people on 
the beach, and then went to the house where they had disrobed prior to entering the 
water, to see if the assured was there. At the request of the attorney for plaintiff, 
Barry verified an affidavit on September 14, 1932, wherein he stated that he saw 
Gellman enter the water, and after he had reached a point where the water was 
just about up to his chin, a wave swept over him, and that that was the last he 
saw of him. In his affidavit he stated: 

“IT made inquiries around, but was unable to obtain any clue as to what had 
become of his body. I thereupon went to the house from which we had bathed, 
and found his clothes were still there. * * * 

“From what I saw, I concluded that Max Gellman had been drowned.” 

Some time after making such affidavit at the request of plaintiff’s attorney, 
Barry made overtures to the defendant insurance company, offering to produce 
the assured upon payment of a consideration. Barry admitted that, in talking with 
an adjuster for the defendant insurance company, he told the adjuster that he 
thought he had seen the assured since his disappearance on August 21, 1932. 
Barry admitted that in June or July, 1933, at either Mamaroneck or Port Chester, 
as he was riding in an automobile along the street, he had seen a man that he 
thought was Gellman, the assured. According to Barry’s testimony, he had some 
former connection with a detective by the name of Scaffa, who was the head of 
a detective agency in charge of big jewelry robberies. Barry testified that, after 
seeing the man that he thought was Gellman on the street at Mamaroneck or 
Port Chester, he called upon Scaffa and told him how the case happened and 
how the body of Gellman was not found, and that Scaffa then called up Mr. 
Tiscornia, an adjuster for the defendant insurance company. On cross-examination 
Barry admitted that, before he went to see Scaffa, he had seen somebody, either 
at Mamaroneck or Port Chester, that, at least, he thought was Gellman, the 
assured. Barry testified that he explained the case to Scaffa, how it happened the 
body of the assured was not found, and also told him about seeing a party that 
he thought was the assured at Mamaroneck, and that thereupon Scaffa called up 
Tiscornia, that a meeting was arranged, at which Scaffa, Barry, and Tiscornia 
were present, and, on cross-examination, Barry admitted that-he told Tiscornia 
that, if the company was agreeable for him to investigate, he would, and that he 
would not charge them five cents, unless he produced the man, Geilman. Barry was 
asked: “O. Now, as a matter of fact you had seen him, had you not? A. I 
wasn’t sure, sir, I didn’t say I was sure.” 

On redirect examination, Barry was asked the following question: “Q. Plain- 
tiffs Exhibit 4 in evidence, (Barry’s affidavit above referred to), the information 
contained in the affidavit signed by you and sworn to before a notary public on 
September 14th, 1932, was the truth then and still is the truth, is that right Mr. 
Barry? A. It was the truth what I signed, as far as I know at that time.” 

In further cross-examination, Barry was asked, by counsel for defendant : 

“Q. The question is, is that true now? A. I could not truthfully answer that 
question. 

“Q. Your mind has changed, has it not, since you made this affidavit about 
whether or not Gellman was drowned? A. I am in doubt now. * * * 

_ “Q. I say your mind has changed to this extent that subsequent to making this 
affidavit Plaintiff's Exhibit 4 you saw something or saw some man that prompted 
you to come to the defendant company and offered to turn up Gellman and be 
paid for it? A. Yes. 


“Q. Isn’t it a fact at the present time, Mr. Barry, you don’t know whether 
or not Gellman was drowned? A. I do not.” 


The record on appeal thus discloses the very slight and unsatisfactory evi- 
dence of the death of the assured that was submitted to the consideration of the 
jury. The sole witness attempting to show the death of the assured was the wit- 
ness Barry, who gave most unconvincing testimony showing the death by drowning 
ou August 21, 1932, as claimed by plaintiff. 

_On the part of the defendant, as against the weak case made by plaintiff, the 
defendant first swore as a witness one Morris Pickoff, engaged in the jewelry 
business for twenty-five years. Pickoff testified that he knew Max Gellman, and 
the latter had been employed by him in 1929 as his jewelry salesman in Pickoff’s 
store. Pickoff testified that he had been acquainted with Gellman, the assured, for 
about twenty years, and was a fellow member with the assured of the Jewelers’ 
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3enevolent Society. Pickoff further testified that he heard of the disappearance 
and purported drowning of the assured in August, 1932, and that in 1933, as he 
was about to enter an Odd Fellows’ lodge, and as he was standing on the corner 
of Sixth street and Second avenue, he saw two men passing, one of whom looked 
to him like Gellman, the assured, but who, at that time, had a heavy beard and 
mustache. As Pickoff was waiting for some of his brother Odd Fellows to appear, 
one Isador Kiersh, also an Odd Fellow, approached, and Pickoff had a conversa- 
tion with Kiersh, and the latter stated: “Well, I got to see him,” and that he saw 
Kiersh cross the street and pass by, face to face, the man whom Pickoff thought 
was the assured. Pickoff stated that when he saw the man he took to be Gellman, 
he looked at him pretty good; that he had known him for many years, and that, 
by reason of the mustache and beard, he could not say exactly it was him. Pickoff 
testified that later on he had told a representative of the New York Life that he 
had seen Gellman. 

Kiersh, at the trial, testified that he had known the assured, Gellman, for 
about four years, and that they worked together as salesmen in the Pickoff 
jewelry establishment for about two years. Kiersh testified that in June or July, 
1933, between 7 and 8 o’clock in the evening, as he was about to enter the Odd 
Fellows’ meeting room with Pickoff, he had a conversation with the latter, and 
then proceeded to follow two men, one of whom looked to him to be Gellman. 
The witness Kiersh testified: “It was Thursday night, I was going to lodge meeting, 
Odd Fellows, on 6th Street and Second Avenue. It was kind of early, we were 
waiting outside in front of the meeting rooms, Mr. Pickoff came along * * * ” 

Kiersh further testified that, after talking with Pickoff: “I walked into 6th 
Street across Third Avenue and I took a look at Gellman and I saw it was him.” 

Kiersh testified positively that he recognized the person he saw as Gellman, 
the assured. Kiersh could not be shaken from his positive testimony that he saw 
Gellman, on the occasion mentioned. He testified that he crossed the street and 
met Gellman on the street on the sidewalk, and was “right next to him.” “Q. How 


far? A. Right close to me. I walked him by. Right next to me. It was on 
the same sidewalk.” 


Kiersh testified that he stopped a moment, and that Gellman and his com- 
panion were walking slowly, and that he had a good look at him. 

Anthony V. Tiscornia, sworn as a witness for defendant, testified that he 
Was an investigator for the defendant Metropolitan Life Insurance Company, 
and had been for thirty-nine years. He testified further that he had a talk with 
Barry on March 24, 1933, concerning the assured, Max Gellman. He testified: 
“Why, Mr. Barry told me that he understood that the Metropolitan Life Insur- 
ance Company was about to be sued for a large amount of money on an insurance 
policy on the life of a man that was supposed to have drowned by the name of 
Max Gellman, and that he had reason to believe that he could locate the man. 
So I said, ‘Well, we will be very much interested.’ So when I found out who 
the genileman was that I had met in this office was the same man that had made 
an affidavit that he had seeen the man drown I asked him what made him change 
his mind from the time when he made this affidavit, and found out there had 
been a hold-up at his place in New Jersey and that from some correspondence 


that he had received he had every reason to believe that he could locate Gellman 
through that correspondence.” 


Tiscornia further testified that on May 25th he dropped in at Barry’s place 
of business, at 4194 Park avenue, to find out if anything new had developed 
from the time he spoke to him, and during the conversation that he asked Barry 


when he saw him and where, and that Barry then told him that he saw Gellman 
at Port Chester. 


It clearly appears from the testimony in this case that there was no sufficient 
testimony before the jury justifying the verdict rendered, and that the jurys 
verdict was grossly against the weight of the credible testimony given at the 
trial, that the assured came to his death from drowning on August 21, 1932. The 
testimony of Barry as to what was done in an effort to discover the assured at 
the beach and his effort to ascertain whether the assured was sleeping under the 
boardwalk or upon the beach, throws much doubt upon Barry’s original sworn 
statement, that from what he saw he concluded that Max Gellman had been 
drowned. The further fact that Barry believed he had seen Gellman alive nearly 
a year after he thought he had been drowned, and his efforts to interest the 
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insurance company to pay him a consideration for producing Gellman, all tend to 
weaken, if not destroy, any testimony given by Barry at the trial showing the 
death of Gellman by drowning. The verdict of the jury was so contrary to 
the weight of the testimony in the case that the court should have set aside the 
verdict for that reason. 

The order and judgment appealed from should be reversed and a new ttriai 
granted, with costs to the defendant-appellant against the plaintiff-respondent to 
abide the event. 

Judgment and order reversed, and a new trial ordered, with costs to the 
appellant to abide the event. Order filed. 

Martin, P. J., and McAvoy, J., concur. 

O'Malley and Untermyer, JJ., dissenting and voting for affirmanice. 


WENGER v. NEW YORK LIFE INS. CO. 
Supreme Court, Appellate Term, First Department. 
March 21, 1935. 
279 New York Supplement 72. 
INSURANCE. 

Insured suing for disability benefits under life policy allowing benefits, where 
insured is prevented from performing any work for remuneration, was required 
to prove himself totally disabled from following for remuneration any occupa- 
tion for which he was physically and mentally fitted, and mere proof that he was 
totally disabled from following his usual occupation was insufficient. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from City Court of New York. 

Action by Morris Wenger against the New York Life Insurance Company. 
From a judgment of the City Court in favor of plaintiff, defendant appeals. 

Reversed and new trial ordered. 

Argued March term, 1935, before Lydon, Frankenthaler, and Shientag, JJ. 

Louis H. Cooke, of New York City (Lee M. Gammill, of New York City, of 
counsel), for appellant. 

Max I. Goldman, of New York City (Bernard R. Lieberman, of New York 
City, of counsel), for respondent. 

Per Curiam. 

In order for plaintiff to recover it was necessary for him to establish, not 
only that he was totally disabled from following his usual occupation, but also 
that he was totally disabled from following any occupation for remuneration or 
profit which under all the circumstances he was physically and mentally fitted 
to follow. Garms v. Travelers’ Ins. Co., 242 App. Div. 230, 273 N. Y. S. 39, 
affirmed without opinion by the Court of Appeals, 266 N. Y. 446, 195 N. E. 147. This 
plaintiff failed to do. Moreover, the court’s charge upon request of plaintiff 
that “any occupation” meant his usual occupation constituted prejudicial error. 


Judgment reversed, and new trial ordered, with costs to appellant to abide 
the event. All concur. 


MATEJUNAS v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, Second Department. May 6, 1935. 
279 New York Supplement 381. 
1. INSURANCE. 


Burden of proving insured’s soundness of health when industrial life insur- 
ance policies sued on were issued was on plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE. 

Evidence in action on industrial life insurance policies that defendant’s 
physician examined insured and that he received insurance thereafter created 
no triable issue for jury as to insured’s soundness of health when policies were 
issued, in absence of evidence rebutting presumption of unsound health, estab- 
lished by attending physicians’ testimony, or disclosure of nature of insured’s 
; ae ee 
illness to examining physician. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Action by Alexander Matejunas, as administrator of the estatte of Stanislaus 
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Matejunas, deceased, against the Prudential Insurance Company of America. 
From a judgment on a verdict for plaintiff and an order denying a motion to 
set aside the verdict and grant a new trial, defendant appeals. 

_ Judgment reversed on the law and facts, complaint dismissed, and appeal 
trom order denying motion dismissed. 

Argued before Lazansky, P. J., and Hagarty, Scudder, Tompkins, and 
Davis, JJ. 

Ralph Earl Prime, Jr., of Yonkers, for appellant. 

Myron J. Shon, of Yonkers, for respondent. 

Per Curiam. 

Action on three industrial insurance policies issued on the life of plaintiff's 
intestate on November 24, 1930. Each policy contained a condition that it should 
not become effective if on the date thereof the “insured be not in sound health.” 
Defendant alleged a breach of this condition, asserting that on the date of the 
issuance of the policies the insured was not in sound health, but, on the contrary, 
that he then was and for many months prior thereto had been continuously 
suffering from an incurable and progressive fatal disease. Defendant also set 
up as a defense a breach of the condition requiring due proof of death. After a trial 
of the issues in the City Court of Yonkers, the jury returned a verdict in favor of 
the plaintiff; and from the judgment entered thereon defendant appeals. 

Judgment of the City Court of Yonkers reversed on the law and the facts, 
with costs, and the complaint dismissed, with costs. 

[1-2] The evidence offered by defendant showed that at the time the policies 
were issued, and for approximately a year prior thereto, the insured had suffered 
from carcinoma of the stomach; that in the early part of 1930 he had been in a 
hospital and had there undergone an operation; and that at intervals before 
and after the issuance of the policies he had received sick benefits from two 
iraternal societies. The burden of proving the insured’s soundness of health 
at the time the policies were issued was on the respondent. This burden he did 
not attempt to sustain. To prove unsoundness of health, the appellant went as 
far as the rules governing the admission of testimony by attending physicians 
would permit. In the face of such testimony the respondent offered nothing by 
way of rebuttal of the presumption of unsound health thus established. The 
only evidence in his behalf was to the effect that defandant’s physician had 
examined the insured and that thereafter “he received the insurance.” The 
nature of the illness was not disclosed to the physician, and it may have been 
such that the ordinary examination would not disclose it. “All evidence is to be 
weighed according to the proof which it was in the power of one side to have 
produced and in the power of the other side to have contradicted.” Travelers’ 
Ins. Co. v. Pomerantz, 246 N. Y. 63, 69, 158 N. E. 21, 23; Blatch v. Archer, 1 
Cowp. 63, 64; Jordan v. Decorative Co., 230 N. Y. 522, 526, 527, 130 N. E. 634. 
The plaintiff created no triable issue, and his complaint should be dismissed. 
Although not necessary to this decision, we are of opinion that the condition 
requiring due proof. of death was not breached. Appeal from order denying 
motion to set aside the verdict and grant a new trial dismissed. There is no 
such order in the record. 


MANUFACTURERS’ TRUST CO. v. EQUITABLE LIFE ASSUR. SOC. 
OF THE UNITED STATES. P 
Supreme Court, Appellate Division, First Department. May 3, 1935. 
279 New York Supplement 457. 
1. INSURANCE. 


Loans on life policies, unlike commercial loans, do not constitute personal 
obligations payable at specific date, but are treated as advances against policy 
repayable only from proceeds at maturity. 

(For other cases, see Insurance, Dec. Dig. § 523.) 

2. INSURANCE. 

Where life policy lapsed on nonpayment of premium, insurer properly applied 
cash surrender value to payment of policy loan which equaled such cash value, 
thereby leaving no funds available for purchase of extended term insurance 
pursuant to policy, as against contention that policy required notice (Insurance 
Law, § 101). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 
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3. INSURANCE. 

Where insured elected to allow dividends on life policy to accumulate, 
insurer field not bound to apply accumulated dividends either to payment of 
premium to prevent default, or to continue policy as extended term insurance. 

(For other cases, see Insurance, Dec. Dig. §§ 360[3], 367[2].) 

Appeal from Special Term, New York County. 

Action by the Manufacturers’ Trust Company, as successor trustee by merger 
with the Chatham Phenix National Bank & Trust Company under agreement 
with Joseph I. Rosenblum dated February 13, 1929, against the Equitable Life 
Assurance Society of the United States. From. an order granting plaintiff's 
motion for summary judgment, and from the judgment entered thereon, defendant 
appeals. 

Judgment and order reversed, and motion denied. 

Argued before Martin, P. J., and Merrell, McAvoy, O'Malley, and Unter- 
myer, JJ. 

Alexander & Green, of New York City (Peter C. Mann, of New York City, 
of counsel), for appellant. 

Kaye, Scholer, Fierman & Hays, of New York City (Milton Kunen, of New 
York City, of counsel), for respondent. 

UNTERMYER, Justice. 

Summary judgment has been granted in favor of the plaintiff, the beneficiary 
named in a life insurance policy issued by the defendant upon the life of one 
Joseph I. Rosenblum. 

The insured died on December 21, 1932. The policy provides for the payment 
of an annual premium of $63.90 on the third day of September in each year 
until the death of the insured. The face amount is payable to the beneficiary 
upon receipt of due proof of death, provided the policy is then in force. The 
premium which fell due on September 3, 1932, was not then paid, nor within the 
period of grace provided in the policy. It remained unpaid when the insured died 
over three months later. Notwithstanding this default, it is contended by the 
plaintiff that the policy was in effect at the death of the insured, because it 
had a cash surrender value of $333 on the date of default, and also because the 
defendant had in its possession accumulated dividends belonging to the insured 
of $359.47, which, it is claimed, it was obligated to apply either to the purchase 
of extended term insurance or to the payment of the premium. 

The decision depends upon the interpretation to be accorded to the policy. 
It provides under “Options on Surrender or Lapse” that, after three full years’ 
premiums have been paid, upon any subsequent default in the payment of any 
premium, the. policy may be surrendered by the insured who may elect: (a) To 
receive the cash surrender value of the policy; or (b) to purchase nonparticipating 
paid-up life insurance; or (c) to continue the insurance for its face amount 
as paid-up extended term insurance. The insured not having made any election 
within three months of the default, the last-mentioned option for extended term 
insurance would have applied, in accordance with an express provision of the 
policy to that effect. 

The policy further provides: “If there be any indebtedness against this policy, 
the cash surrender value shall be reduced thereby, the paid-up insurance shall be 
reduced proportionately, and the extended term insurance shall be for the face 
amount of the policy less the indebtedness and for such period as the reduced 
cash value will purchase.” 

On September 3, 1932, the date of the default, thirteen annual premiums had 
been paid and the cash surrender value of the policy was $333. At the same time 
there was outstanding a loan against the policy of $333, made to the insured upon 
the sole security thereof. Consequently, under the provisions of the policy relat- 
ing to “Options on Surrender or Lapse,” the cash value of $333 was offset by the 
indebtedness against the policy of an equal amount, the reduced cash surrender 
value was nil, and there was no surplus available for the purchase of extended term 
insurance. 

(1, 2] The plaintiff contends, however, that the defendant was not justified in 
applying the cash surrender value of $333 to the payment of the loan, thereby leav- 
ing no funds available for the purchase of extended term insurance. This conten- 
tion is based upon a clause of the policy under the provision which relates to 
‘loans,” and which reads as follows: “Failure to repay such loan or to pay inter- 
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est thereon shall not avoid this policy unless the total indebtedness hereon shall 
equal the total loan value, nor until thirty-one days after notice shall have been 
mailed to the Insured, and to the assignee of record, if any, to their addresses last 
known to the Society.” 

It is conceded that notice was not given in accordance with this provision 
which, the plaintiff contends, became controlling when the loan became due and 
was not paid. However, loans made on policies of life insurance, unlike commer- 
cial loans, do not constitute personal obligations payable at a specific date, but are 
treated as advances against the policy repayable only out of any proceeds at matur- 
ity. Board of Assessors v. New York Life Ins. Co., 216 U. S. 517, 30 S. Ct. 385, 
54 L. Ed. 597; Williams v. Union Central Life Ins. Co., 291 U. S. 170, 54 S. Ct. 
348, 78 L. Ed. 711, 92 A. L. R. 693; Wagner v. Thieriot, 203 App. Div. 757, 197 N. 
Y. S. 560, affirmative 236 N. Y. 588, 142 N. E. 295. The only event requiring notice 
under the provision which relates to “Loans” is where, even though there has been 
no default in premium, the policy is canceled because it is no longer adequate 
security for the loan. Here the policy was not avoided for nonpayment of the loan 
or the interest thereon. It was avoided for failure to pay the annual premium, of 
which, it is not disputed, due notice was given. It thereupon lapsed and, under 
the contract of the parties, the loan was automatically deducted from the surren- 
der value. The defendant then merely followed the formula with respect to loans 
and extended term insurance contained in the statute (section 101, Insurance Law) 
and in the provisions of the policy relating to “Options on Surrender or Lapse.” It 
collected the cash value of the policy and repaid to itself the amount of the loan in 
accordance with the policy and also in accordance with the loan agreement executed 
by the insured, which provides: “Upon default in payment of any premium on said 
policy. In that event the total of all advances and any interest thereon shall not 
be repayable in cash but shall be deducted by the Society from any sum (including 
the surrender value of dividend additions, if any, to said policy) otherwise appli- 
cable to the purchase of paid-up or extended term insurance.” 

\fter this deduction was made there was no excess applicable to the purchase 
of extended term insurance. Compare Texas Life Ins. Co. v. Dillehay (Tex. Civ. 
App.) 79 S.W.(2d) 342, decided January 11, 1935. 

[3] We next proceed to consider the plaintiff's contention that the company 
was required to apply the $359.47 of accumulated dividends either to the payment 
of the premium due September 3, 1932, in order to prevent a default on the policy, 
or to continue the policy for the amount thereof as extended term insurance. In the 
consideration of that question we again refer to the policy which defines the rights 
of the parties in this respect. Therein provision is made for the determination and 
distribution annually of the divisible surplus accruing on the policy, and as to such 
dividends four options are accorded to the insured: (1) To receive them in cash; 
(2) to apply them to the payment of premiums; (3) to apply them to the pur- 
chase of paid-up additional insurance: or (4) to leave them to accumulate at 3 per 
cent. interest compounded annually with an agreement to increase the interest by 
any excess interest dividend that may be determined and apportioned and with a 
further agreement that such accumulations shall be payable upon the maturity of 
the policy or on any anniversary of the register date. By written notice dated 
September 16, 1920, the insured elected to allow the 1921 and all future dividends 
to accumulate with the company at interest. That accumulation of dividends 
amounted to $359.47 at the time of the death of the insured. This fund was the 
property of the insured of which the defendant had no right to make any disposi- 
tion except in accordance with instructions from him. Since the insured had 
elected not to receive payment thereof upon any anniversary of the register date of 
the policy, the accumulations. became payable to his estate when the policy matured 
upon his death. There are, it is true, decisions in some jurisdictions tending to 
sustain the plaintiff’s argument. Equitable Life Assur. Soc. of United States v. 
Roberts, 226 Ala. 8, 145 So. 157; Mutual Life Ins. Co. of New York v. Breland, 117 
Miss. 479, 78 So. 362, L. R. A. 1918D, 1009. North v. National Life & Accident 
Ins. Co. of Nashville, Tenn. (Mo. App.) 231 S. W. 665; Illinois Bankers’ Life 
Assur. Co. v. Wilken, 187 Ark. 337, 59 S.W.(2d) 1046. But we think the cases to 
the contrary (Gardner v. National Life Ins. Co., 201 N. C. 716, 161 S. E. 308; 
Elton v. Northwestern Nat. Life Ins. Co. (Minn.) 255 N. W. 857; Straube v. Paci- 
fic Mutual Life Ins. Co., 123 Cal. 677, 56 P. 546; Cason v. Mutual Life Ins. Co., 
67 Colo. 199, 184 P. 296, 6 A. L. R. 1395) represent the more logical and the sounder 
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view, especially under the decisions in this state which admonish us to construe 
contracts of insurance very much as we would contracts of any other kind. Kean 
y. National Surety Co., 241 N. Y. 252, 149 N. E. 849; Royster Guano Co. v. G. & 
R. Fire Ins. Co., 252 N. Y. 75, 168 N. E. 834. Here it is to be remembered that 
the insured was under no obligation to pay any premium on the policy. The only 
effect of nonpayment would be that the policy would lapse. It may be, therefore, 
that the insured failed to pay the premium which became due on September 3, 
1932, intending to permit the policy to lapse rather than to pay the premium. We 
do not know upon what theory the company would have power to apply his prop- 
erty consisting of accumulated dividends to the payment of a premium for which 
he was not personally liable and which he may not have desired to pay. If the 
defendant had done so without his consent, and indeed against the express instruc- 
tions contained in the notice of election of September 16, 1920, and he had not 
died, it would have been liable to him for this unauthorized appropriation of his 
property. 

In further support of its contention that the $359.47 remaining with the com- 
pany operated to continue the policy as extended term insurance, the plaintiff refers 
to option (c) under “Options on Surrender or Lapse,” as follows: “(c) To con- 
tinue the insurance for its face amount (and any outstanding dividend additions) 
as paid-up extended term insurance for the period shown in the above Table or 
for such further period, as the dividend additions (if any) will purchase, but 
without future participation, or right to loans, or double indemnity or total and 
permanent disability benefits.” 

It is urged that the words “dividend additions” in this clause are used inter- 
changeably as “paid-up insurance bought with dividends” and “dividend accumula- 
tions.” Therefore, it is claimed that under option (c) the sum of $359.47 continued 
the policy for the face amount as extended term insurance to a period beyond the 
date of the death of the insured. We do not agree in this interpretation of the 
policy, nor are we of opinion that if presents any ambiguity. The paid-up additional 
insurance referred to in option (3) under “Annual Dividends” having a cash sur- 
render value are the “dividend additions” previously credited to the policy, and 
also having a surrender value under “Loans” and “Options on Surrender or Lapse.” 
Dividends allowed to accumulate under dividend option (4) at compound interest 
(the option selected by the insured) are dividend accumulations which are cash, 
and, being such, obviously would not have a “cash value.” This distinction has 
several times been recognized and applied in the decisions. Williams v. Union 
Central Life Ins. Co., 291 U. S. 170, 54 S. Ct. 348, 78 L. Ed. 711, 92 A. L. R. 693, 
affirming 65 F.(2d) 240; Mutual Ben. Life Ins. Co. v. O’Brien (Ky.) 116 S. W. 
750; Jefferson v. New York Life Ins. Co., 151 Ky. 609, 152 S. W. 780. 

The judgment and order appealed from should be reversed, with costs, and 
plaintiff's motion denied, with $10 ccests. : 

Judgment and order reversed, with costs, and motion denied, with $10 costs. 
Order filed. All concur. 


_ MAREK et al. v. MUTUAL LIFE INS. CO. OF NEW YORK. 

Supreme Court, Appellate Division, First Department. May 3, 1935. 
ae 279 New York Supplement 532. , 
INSURANCE. 


Insured, whose time for payment of premium was extended by written 
agreement for three months from expiration of grace period after due date, held 
not entitled to additional grace period for payment of premium after expiration of 
three months’ extension (Insurance Law, § 101, subd. 1). 

(For other cases, see Insurance, Dec. Dig. § 357.) 

Submission of controversy between Muriel C. Hepner Marek and another, 
and the Mutual Life Insurance Company of New York. 

Judgment directed for defendant. 

— before Martin, P. J., and Merrell, McAvoy, O'Malley, and Unter- 
myer, JJ. 

Harry Neyer, of Brooklyn, for plaintiffs. 

.. Frederick L. Allen, of New York City (Louis W. Dawson, of New York 
Uty, of counsel), for defendant. 
James O'MALLEY, Justice. 
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The question presented by this submission is whether on August 4, 1931, 
policies of life insurance, issued by the defendant on which the plaintiffs were 
beneficiaries, were in force and effect by virtue of a grace period. If so, a tender 
of past-due premiums made on the date mentioned was timely, and plaintiffs 
are entitled to recover. If not, judgment should be given for the defendant 
decreeing nonliability on the policies. 

The two policies were issued by the defendant, each in the sum of $5,000 
and covering the life of one Hepner, on November 3, 1919. A _ semiannual 
premium on each policy fell due May 3, 1931, and was not paid. Each policy con- 
tained a provision for a grace period of 31 days for the payment of every 
premium after the first during which period of grace the insurance was to con- 
tinue in force. On June 3, 1931, the premium still remained unpaid, but the 
insured and the defendant entered into a written agreement extending the time 
for payment. This agreement provided: “The Undersigned, being the Assured 
and Assignee respectively, under Policy No. 2663351-3 issued by the Mutual Life 
Insurance Company of New York, request the said company to agree and accept 
payment of the Semi-annual premium of $160.45 & $157.85 due on said policy on 
the 3rd day of May, 1931 (hereinafter called the due date) and (if interest on 
any loan on said policy be payable in advance) the balance of interest specified 
in condition and agreement hereunder numbered 5th, provided the undersigned pay 
pay such premium and said balance of interest, if any, within Three months there- 
after (hereinafter called the period of extension) that is, on or before the 3rd day 
of August, 1931, together with interest on both at the rate of 6% per annum from 
said due date.” (Italics ours.) 

The premiums were not paid on or before August 3, 1931, but tender thereof 
was made August 4, 1931. 

The plaintiffs maintain that under the 3l-day grace period in the policies, and 
in view of the provisions of section 101, subd. 1, Insurance Law, they were in effect, 
not only to August 3, 1931, but for the grace period of 31 days thereafter. The 
defendant contends that this grace period under the terms of the policies and by 
virtue of the statute merely covered the period immediately following the due date 
of the premium. 

With this latter contention we agree. The defendant, as was its right, expressly 
provided, in giving the extension to August 3, 1931, that payment within that period 
would be accepted as covering the semiannual installments due May 3, 1931, but, if 
not made, the default would be as of the original due date. This was a proper 
agreement, and the import is clear that, if payment was not made within the time 
as extended, the defaults related to the original due date, May 3, 1931. The 31-day 
grace period only ran from that time. The tender of August 4, 1931, was, there- 
after, not timely made. Holly v. Metropolitan Life Ins. Co., 105 N. Y. 437, 11 N. 
E. 507; Stewart v. Home Life Ins. Co., 146 App. Div. 709, 712, 131 N. Y. S. 504; 
Dreeben v. Mutual Life Ins. Co. of New York (C. C. A.) 29 F.(2d) 963. 

It follows, therefore, that judgment should be directed for the defendant, but 
without costs. 


_Judgment directed in favor of the defendant, without costs. Settle order on 
notice. All concur. 


ENTIAN v. PROVIDENT MUT. LIFE INS. CO. OF PHILADELPHIA. 
City Court of New York, Bronx County. April 22, 1935. 
279 New York Supplement 580. 
1. INSURANCE. 


__ Representations in application, if material and untrue, vitiate life policy, not- 
withstanding absence of fraudulent intent. 
(For other cases, see Insurance, Dec. Dig. § 256[2].) 
2. INSURANCE. ; 
Insurer is entitled to truthful answers to inquiries regarding applicant's prior 
medical treatment, as regards validity of life policy. 
(For other cases, see Insurance, Dec. Dig. § 292.) 
3. INSURANCE. a 
Where insured, several weeks before application, consulted physician who 
prescribed for him and recommended X-rays, negative answer to question in 
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application requiring names of physicians consulted during last three years held 
material to risk, and, being untrue, defeated recovery on life policy. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Action by Emma Entian against the Provident Mutual Life Insurance Com- 
pany of Philadelphia. 

Judgment for defendant. 

Rudin, Pollack & Singer, of New York City (D. Rudin, of New York City, 
of counsel), for plaintiff. 

Tanner, Sillcocks & Friend, of New York City (Leonard M. Gardner, of 
New York City, of counsel), for defendant. 

ScHACKNO, Justice. 

This action is brought to recover upon a policy of insurance issued by the 
defendant upon the life of Fred Berger. The plaintiff was named as the bene- 
ficiary. The application for the policy was dated November 28, 1932, and 
December 1, 1932. 

The policy was dated December 2, 1932, but was not delivered until December 
15, 1932. The insured died on March 1, 1934, at the Metropolitan Hospital, 
Welfare Island, New York City, from pulmonary tuberculosis. 

Defendant contends that the policy is void, because of untruthful statements 
of material facts made by the insured on his application for such insurance, and 
fraud in the procurement of the policy. 

[{1, 2] The application for the insurance in question was subscribed by the 
insured and was attached to and made a part of the policy. The statements 
made by him for the insurance constituted representations, and, if they were 
material and untrue, they vitiated the policy, and this is so, even if the insured 
had no intent to defraud the defendant. It is well settled that an insurer, which 
makes inquiry as to the prior medical treatment of an applicant for insurance, 
is entitled to truthful answers, so that, with full information at hand, it may 
exercise its own judgment as to whether it cares to assume the risk. Stipcich v. 
Metropolitan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895; Anderson 
vy. tna Life Insurance Co., 265 N. Y. 376, 193 N. E. 181; Keck v. Metropolitan 
Life Insurance Co., 238 App. Div. 538, 264 N. Y. S. 892, affirmed 264 N. Y. 422, 
191 N. E. 495; Jenkins v. John Hancock Mutual Life Insurance Co., 257 N. Y. 
289, 178 N. E. 9: Minsker v. John Hancock Mutual Life Insurance Co., 254 
N. Y. 333, 173 N. E. 4, 81 A. L. R. 829; Saad v. New York Life Insurance Co., 
201 App. Div. 544, 194 N. Y. S. 445, affirmed 235 N. Y. 550, 139 N. E. 730; 
Guardian Life Insurance Co. v. Katz, 243 App. Div. 11, 275 N. Y. S. 743; Polachek 
v. New York Life Insurance Co., 147 Misc. 16, 263 N. Y. S. 230, affirmed 240 
App. Div. 1028, 268 N. Y. S. 995. 

[3] The insured in his application was asked: “23. Give names and addresses 
of all Physicians and Medical Attendants he consulted during the last three years, 
and dates of consultations?” The answer to this question was “None.” A few 
weeks prior to his application to the defendant, he consulted a physician, who 
prescribed for him and recommended that he have X-ray pictures taken. The 
answer to question 23 was untrue; it was material to the risk; being untrue, it 
defeats a recovery on the policy (authorities, supra). 

The conclusion reached makes it unnecessary to discuss the other misrepresen- 


tations made by the insured, any one of which would prevent a recovery in this 
action. 


Judgment for defendant. 


KASPER v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Fourth Department. May 8, 1935. 
Q 279 New York Supplement 810. 

2. INSURANCE. 


_ Plaintiff, testifying in action on industrial life insurance policies, payable 
to insured’s administrator or to any relative of insured or other person equitably 
entitled to payment that defendant’s assistant superintendent assured plaintiff that 
latter would be paid amount of policies at insured’s death if he paid premiums, 
held not entitled to recover under doctrine of “present election” to pay another 
than administrator, though plaintiff paid all premiums and policy was taken out 
partly to pay insured’s debt to plaintiff, where defendant paid amount of policies 
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to insured’s daughter as administratrix and assistant superintendent’s authority to 
make election was not proved. : 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

3. INSURANCE. 

Evidence, in action on industrial life insurance policies by one who paid 
premiums, that proceeds of policies were paid to those who paid premiums in 
large majority of cases, held not to establish such custom of defendant, in view 
of witnesses’ admission that such rule was not uniform and that defendant 
exercised option in each case. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Supreme Court, Onondaga County. 

Action by John Kasper against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff in the sum of $748.81 and costs and an order 
denying a motion for a new trial on the minutes, defendant appeals. 

Reversed on the law and facts, and judgment for defendant directed. 

Argued before Sears, P. J., and Taylor, Edgcomb, Thompson, and Crosby, JJ. 

White & Shinaman, of Syracuse (Francis D. McCurn, of Syracuse, of 
counsel), for appellant. 

P. Augustus Hopkins, of Syracuse, for respondent. 

Crossy, Justice. 

Defendant issued two so-called industrial policies upon the life of Frank 
Kuta. They were identical in form, excepting as to amounts, one being for $462 
and one for $186. Each policy, by its terms, was payable “to the executor or 
administrator of the insured, unless payment be made under the provisions of the 
next succeeding paragraph.” The next succeeding paragraph provides that: “The 
Company may make any payment * * * provided herein to the insured, husband 
or wife, or any relative by blood or connection by marriage of the Insured, or 
to any other person appearing to said Company to be equitably entitled to the 
same by reason of having incurred expense on behalf of the Insured, or for his 
or her burial,” etc. 

The provision last quoted is called a “facility of payment” clause, and, not- 
withstanding the fact that the policy, by its terms, is payable to the executor or 
administrator, the “facility of payment” provision is intended to give the insurer 
the option to pay to any one “equitably entitled,” for any of the reasons stated 
therein, so as to save the expense of administration. These industrial policies 
are usually for small amounts, and oftentimes the normal expenses of adminis- 
tration would consume all or a substantial part of the avails. 


After the death of the insured, the defendant paid the full amount of the 
policies to a daughter of the insured, who not only was appointed administratrix 
of his estate, but who, after her appointment, paid the funeral expenses of the 
assured. It would seem that the right of defendant to pay to this daughter 
was assured, not only under the primary provision of the policies, but also under 
the terms of the “facility of payment” clause, for the insured lived with her, 
was cared for by her in his last illness, and his funeral was held from her home, 
and she afterward paid his debts and funeral expenses. 

[1] Plaintiff, however, claims the right to be paid under the following 
statement of facts, which, of course, must be stated as favorably to plaintiff as 
the record will warrant, since the jury found in his favor: 

[2] Plaintiff is a nephew of the insured. While he is not named in_ the 
policies as beneficiary, he paid all the premiums, the policies were delivered tc 
him, and were at all times in his possession until the death of the insured, and he 
thereafter delivered them to an agent of the insurer, together with proofs of 
death and the receipt book showing that all premiums had been paid. Plaintiff 
testified that, when the first policy was applied for, the plaintiff, the insured, 
defendant's soliciting agent, and one Kenney, an assistant superintendent of 
defendant, were present, and that plaintiff was assured by Kenney and the solicit- 
ing agent that he (plaintiff) would be the beneficiary, and would be paid the 
amount of the policy, at the death of the insured, provided he paid the premiums 
Plaintiff also testified that, when the second, and smaller, policy was applied tor 
the same assurance was given him by the defendant's soliciting agent. 

Defendant’s agent, Kenney, disputes this version of the transaction, and says 
that plaintiff was promised payment on the policy only if he furnished proof o! 
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having paid the funeral expenses. But we must accept the plaintiff's version of 
this matter, for the question was left to the jury, and they have found in plaintiff's 
favor. 

Plaintiff made proof, by two former soliciting agents of defendant, that there 
was a custom of the defendant to pay the policy benefit to whomsoever paid the 
premiums. 

Plaintiff bases his right to recover upon the doctrine of “present election” laid 
down in the case of Shea v. United States Industrial Insurance Co., 23 App. 
Div. 53, 48 N. Y. S. 548. The instant case bears some resemblance to the Shea 
Case, in which it is held that an oral agreement, made when the policy is applied 
for, that the premium payer would be paid the amount of the policy at the death 
of the insured, did not violate the rule against varying the terms of a written 
instrument by parol, but constituted a “present election” by the insurer to pay te 
some one other than the administrator pursuant to the option reserved to 
the insurer under the “facility of payment” clause. In other words, that the 
insurer exercised its option at the inception of the contract rather than waiting 
until the death of the insured. The Shea Case has been followed in many Special 
Term decisions and cited with approval in many more. See, for example, 
Foryciarz v. Prudential Insurance Co., 95 Misc. 306, 158 N. Y. S. 834, affirmed 
in 177 App. Div. 952, 164 N. Y. S. 1092. Also Tarasowski v. Prudential Insur- 
ance Co. of America, 113 Misc. 248, 184 N. Y. S. 264. 

The doctrine of the Shea Case is also upheld in LaRaw vy. Prudential Insur- 
ance Co., 56 App. D. C. 199, 12 F.(2d) 140, 142, 49 A. L. R. 935. 

However, I am of the opinion that the doctrine of the Shea Case is not 
controlling here. The Shea Case was saturated with fraud from beginning to 
end, particularly at the end, when, under the authority of the “facility of pay- 
ment” clause, the insurer, by paying one-fifth of the amount of the policy, 
obtained a settlement in full from one whose equities were no better than the 
plaintiff's, and payment was not made to an administrator. The policy, by its 
terms, was payable to an administrator, as in the instant case. 


Furthermore, in the Shea Case the agent of the insurer imposed on the 
plaintiff, who could not read, by misinterpreting the terms of the policy at the 
time it was applied for. In the instant case the plaintiff could read, and he had 
the policies in his possession for several years, and should have known their 
provisions. Metzger v. Astna Ins. Co., 227 N. Y. 411, 125 N. E. 814; Minsker v. 
John Hancock Mutual Life Ins. Co., 254 N. Y. 333, 173 N. E. 4,81 A. L. R. 829. 


In another important particular the Shea Case differs from the instant case. 
In the former it was stated that the defendant had instructed its agents to 
represent to customers that persons paying the premiums would be the beneficiaries 
oi the policies, and that the representations were made by one having authority 
to bind ‘the insurer. In the instant case plaintiff's only proof in regard to Kenney 
was that he was an “assistant Superintendent.” The only proof concerning his 
authority and duties was given by defendant’s witness Segerson, who testified 

Kenney’s only duty was to supervise the work of the soliciting agents and to 
assist them “to sell new business.” 

Some of the equities of the case are in favor of plaintiff. He paid all the 
Premiums, and the insured was indebted to him, and the insurance was taken 
out for the purpose, among others, of paying plaintiff what the insured owed 
him. In that respect this case is somewhat — ithe case of McCarthy v. Pruden- 
tial Ins. Co. of America, 224 App. Div. 350, 231 N. Y. S. 124, 127. In that 
case a premium payer was a creditor of the canon and the insurer settled with 
her in full by paying only a portion of the face of the policy, and it was held 
that an administratrix, when appointed, could recover the balance. In that case 
the court said: “Its sole effect [speaking of the ‘facility of payment’ clause] 1S 
to afford to the insurer an option to make the payment under the policy in good 
faith to any one within the description of the clause. If payment be made, it 
Is a defense to an action brought subsequently by an executor or administrator. 
in other words, there is no one within this clause who can legally enforce pay- 
ment, and the insurer is responsible to the executor or administrator, everything 
else being equal, unless it has made payment under that clause.” 

i ox in the opinion it is said: “But there was no legal obligation upon the 


Part =o he defendant to pay to any one but an executor or administrator of the 
insured,” 
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In the instant case the money was paid by defendant to an administratrix as 
such. She has placed the money in an administrator’s account, and she will have 
to account for it to the Surrogate’s Court. If plaintiff has any provable claim 
against the insured or his estate—and plaintiff himself testified that the insurance 
was taken out to pay a debt which the insured owed to plaintiff—he may present 
his claim to the administratrix. 

Mistakes, misunderstandings, and frauds will be the inevitable result of 
holding that the terms of these insurance policies can, in effect, be changed by 
parol proof based on faulty and biased recollections of interested parties. The 
policies in question stated plainly that their terms could not be varied except by 
the insurer’s president or secretary. Plaintiff does not sue in fraud to recover 
back the premiums he paid, and he does not sue to reform the contracts. He 
accepts them as they are, disclaiming any attempt to vary them, and relies on 
oral proof of an election, in advance of the issuance of the policy, made by the 
insurer. And, as I have pointed out, I fail to find any proof that Kenney had 
any authority to make an election which would have the effect to vary the terms 
of the written contracts. 

{3, 4] It remains to consider plaintiff’s proof of defendant’s custom of paying 
in most cases, the amount of the policy to the one who has paid the premiums 
That proof, as I read it, amounts to no more than this: That in a large majority 
of the cases it so happens that the one who paid the premiums is the one to 
receive the proceeds of the policy. But the witnesses who testified that it was 
the custom to pay the amount of the policy to the premium payers admitted that 
the rule was not uniform, and that the defendant exercised its option in each 
case. Furthermore custom cannot be proven to vary the terms of an unambiguous 
contract. Hopper v. Sage, 112 N. Y. 530, 535, 20 N. E. 350, 8 Am. St. Rep. 771 

The judgment and order should be reversed on the law and the facts, with 
costs, and judgment directed in favor of defendant, with costs. 

Judgment and order reversed on the law and facts, with costs, and judgment 
directed in favor of the defendant, with costs. All concur. (The judgment was 
for the amount of death benefit under two insurance policies. The order denied 
motion for a new trial on the minutes.) 

THOMAS v. NEW YORK LIFE INS. CO. No. 6304. 
Supreme Court of North Dakota. May 4, 1935. 
260 Northwestern Reporter 605. 
1. INSURANCE. 


Where application for insurance is made basis of contract and attached to and 
made part of life policy, application and questions and answers thereto are as 
material as any other part of contract (Comp. Laws 1913, §§ 6480-6482, 6492, 6498, 
6499, 6500, 6483, 5898, 5901). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

2. INSURANCE. 

Representations which are made part of insurance contract and are untrue are 
grounds for rescission when they are made with intent to deceive, or when they 
increase the risk of loss, regardless of intent (Comp. Laws 1913, §§ 6481, 6501). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

3. INSURANCE. 

When application for insurance is made basis of contract and is attached to 
and made part of policy, materiality of questions and answers in application are 
questions tor court. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

4. INSURANCE. 

Where application for insurance is made basis of contract and is attached to 
and made part of life policy, and there are misrepresentations in applicant’s answers, 
and it appears from record that reasonable minds could not differ on question as 
to whether matter misrepresented increased risk of loss, question is one of law tor 
court (Comp. Laws 1913, § 6501). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

5. INSURANCE. 
Insured’s failure to disclose, in application made part of life policy containing 
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disability clause, that insured was suffering from heart trouble and that he had 
suffered from troubles with eyes, ears, and had rheumatism, for which he had been 
treated, related to matters increasing risk of loss justifying insurer in canceling 
disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 261.) 

6. INSURANCE. 

Where medical examiner’s authority is limited to making physical examination 
of applicant, reporting findings, and filling in applicant’s answers in application, 
examiner’s knowledge of applicant’s health previously acquired in treating him as 
patient held not notice to or binding on insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

Syllabus by the Court. 

1. Under section 6501, Comp. Laws 1913, no oral or written misrepresentation 
made in the negotiations for a contract or policy of insurance is deemed material 
or defeats or avoids the policy or prevents its attaching unless: 

(a) Such misrepresentation is made with actual intent to deceive; or 

(b) Unless the matter misrepresented increased the risk of loss. 

2. Where the application for insurance is made the basis of the insurance con- 
tract and attached to and made a part of the policy, the application and the ques- 
ions and answers thereto are as material as any other part of the contract. 

3. In an action on an insurance policy where the defense is that there are mis- 
representations of matter in the answers of the insured to the questions in the 
application for insurance which increased the risk of loss, insurance experts may 
testify concerning the usage of insurance companies generally in charging higher 
rates of premiums or in rejecting risks when made aware of facts relating to 
matter which increased the risk. 

4. Where the application for an insurance policy is made the basis of the insur- 
ance contract, is attached to and made a part of the contract, and there are misrep- 
resentations in the answers of the applicant to the questions in such application, 
and it appears from the record that reasonable minds could not differ on the 
question as to whether the matter misrepresented increased the risk of loss, such 
question is a question of law for the court. 

5. Where a medical examiner’s authority is limited to filling in the answers 
of the applicant to the questions in the application for insurance, to the making of 
a physical examination and report of the findings on the medical report, knowledge 
of the applicant’s health previously acquired in treating such applicant as a patient 
is not notice to or binding on the company. 

Appeal from District Court, Stark County; H. L. Berry, Judge. 

; Action by Joseph Thomas against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Judgment reversed. 

Dullam & Young, of Bismarck, for appellant. 

C. H. Starke, of Dickinson, for respondent. 


COLUMBUS MUT. LIFE INS. CO. v. HINES. No. 25072. 
Supreme Court of Ohio. May 22, 1935. 

: 196 Northeastern Reporter 158. 

1. INSURANCE. 

Payment of premiums is essence of insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 186[1].) 

2. INSURANCE. 

Default in payment of premium automatically terminates life policy, not- 
withstanding clause providing ior application of cash or reserve value at time 
i default, less any indebtedness to insurer, as premium for extended insurance, 
where insured’s indebtedness to insurer, including policy loan, equals or exceeds 
cash or reserve value. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3. INSURANCE. 

Clause of life policy, providing that failure to repay policy loan should not avoid 
policy unless total indebtedness thereon equaled or exceeded loan value of policy, 
and until one month after notice was mailed to insured, held inapplicable where 
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policy was terminated solely by operation of clause relating to default in premium 
payment. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Syllabus by the Court. 

1. The payment of premiums is of the very essence of a contract of insur- 
ance. 

2. A policy of life insurance automatically terminates and is of no further 
force where there is a default in payment of a premium, thereby causing a lapse 
and invoking a clause to the effect that the cash or reserve value at the time 
of default, less any indebtedness to the insurer, shall be applied as a premium 
to pay for extended insurance, and it appears that the indebtedness to the insurer, 
including a policy loan, equals or exceeds such cash or reserve value. 

3. In such case, another clause of the policy, providing that failure to repay 
a policy loan shall not avoid.the policy unless total indebtedness thereon to the 
‘nsurer equals or exceeds the loan value of the policy at the time of such failure, 
and until one month after notice is mailed to the insured, is without application, 
for the reason that the policy is terminated solely by operation of the clause 
relating to default in paying a premium. The two clauses are independent, 
unrelated, and contemplate different contingencies. 

Error to Court of Appeals, Cuyahoga County. 

Action by Pearl Hines against the Columbus Mutual Life Insurance Com- 
pany. To review a judgment of the Court of Appeals affirming a judgment for 
plaintiff, the defendant brings error pursuant to the allowance of a motion to 
certify — [Editorial Statement.] 

Judgment of the Court of Appeals reversed, and final judgment rendered for 
defendant. 

On or about September 21, 1920, the Columbus Mutual Life Insurance Com- 
pany of Columbus, Ohio, issued a twenty-year participating endowment life insur- 
ance policy to Walter F. Hines, as life beneficiary, for the face amount of $5,000, 
in which Pearl Hines, wife of the insured, and defendant in error herein, was 
named as death beneficiary. The policy was of standard form in conformity 
with the laws of Ohio. Section 9412 et seq., General Code. 

So far as is pertinent to a determination of this case, the policy provides: 

“Dividends. This policy shares annually in the profits of the company, as 
follows: The proportion of divisible surplus accruing on this policy shall be 
determined annually commencing with the first year. 

“Upon payment of the premiums for the second and third years, and upon 
each anniversary thereafter, such surplus as shall have been apportioned by the 
Company to this policy shall at the option of the life beneficiary be either 

“(1) Pawn cash: of *°*' * 

“Loans. After three full years’ premiums have been paid, the Company will 
at any time while this policy is in force, loan on proper assignment of this policy 
and on the sole security thereof, a sum not exceeding the cash value of the 
policy at the end of the current policy year. Such loan shall bear interest at 
the rate of six per centum per annum * * *, sit 

“The Company, however, will deduct from such loan value any existing 
indebtedness to the Company on the policy and any unpaid balance ot 
the premium for the current policy year, and may collect interest in advance 
on the loan to the end of the current policy year. * * * Failure to repay any such 
loan or to pay interest shall not void this policy unless the total indebtedness 
hereon to the Company shall equal or exceed such loan value at the time of 
such failure and until one month after notice shall have been mailed by the 
Company to the last known address of the life beneficiary and of the assignee, 
if any. * * * 

“Payment of Premiums. All premiums are payable in advance * * *. ? 

“Except as herein provided, the payment of a premium or installment thereo! 
shall not maintain the policy in force beyond the date when the next premium 
or installment thereof is payable. * * * 

“A grace of thirty-one days * * * shall be granted for the payment of every 
premium, or semiannual or quarterly installment thereof, after the first, during 
which days of grace the insurance shall continue in force. * * * : 

“Option on Surrender or Lapse. After this policy shall have been in force 
three full years the life of [sic] beneficiary and assignee, if any, within thirty- 
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one days after any default, may elect (a) to accept the value of this policy in 


cash, or (b) to have the insurance continued in force from date of default, with- 
out future participation and without the right to loans, for the sum insured, 
including any outstanding dividend additions, less any indebtedness to the Com- 
pany hereon, or (c) to purchase non-participating paid-up insurance, payable at 
the same time and on the same condititons as this policy. This policy shall be 
valued in accordance with its terms and the reserve shall be computed according 
to the American Experience Table of Mortality and three and one-half per cent 
interest. The cash value shall be the full reserve at the date of default, com- 
puted as above, on this policy and on any dividend additions thereto, less any 
existing indebtedness to the company on this policy and less a surrender charge 
never in excess of two and one-half per cent of the sum insured. * * * If the 
owner shall not, within thirty-one days from default, surrender this policy to 
the Company at its Home Office for a cash surrender value, or for paid-up 
insurance as provided in options (a) and (c), the insurance will be continued 
as provided in option (b).” 

The facts in the case are undisputed. Prior to August 19, 1931, the company 
had made loans to Walter F. Hines, the insured, on the policy, which loans were 
unpaid. On that date, pursuant to his application, an additional loan was granted 
him, bringing the total amount borrowed to the full cash or loan value of the 
policy as of December 21, 1931. All the loans were consolidated and the insured 
and Pearl Hines, beneficiary, executed a “Policy Loan Note and Assignment” 
to the company for $2,196.25. In the computation the insured was given credit 
for the apportioned dividend from September 21, 1930, to September 21, 1931. 
Deducted was all interest to December 21, 1931, and the premium on the policy 
to that date. The loan and the next quarterly payment on premium became 
due on December 21, 1931. No contention is made that the insured became 
entitled to any dividend additions subsequent to September 21, 1931, which might 
have been applied to extend the insurance. No part of the premium was paid 
on December 21, 1931, or at any subsequent time; neither was any part of the 
loan or any interest thereon. 

On or about April 1, 1932, Walter F. Hines, the insured, died. Due proof of 
death or loss was made and filed with the company and claim made against it 
undér said insurance policy, but the company refused to make any payment 
thereunder. 

No notice was sent to the insured that the policy would be canceled for non- 
payment of the principal or interest on the loan. 

Pearl Hines, the death beneficiary, brought suit in the municipal court of 
Cleveland against the company, alleging in her petition that she and the insured 
performed and complied with all the terms and conditions of the policy on their 
part to be performed, but that the company failed to perform its part of the 
contract, and has failed and refused to pay the sum of approximately $3,000 still 
due under the policy. In order to give the municipal court jurisdiction, the 
amount claimed to be due in excess of $2,500 was remitted. 

The company answered, denying that the insured and the beneficiary had 
duly performed and complied with all the terms and conditions of the policy on 
their part to be performed, and that it had failed to perform its part of the con- 
tract. Failure to pay any amount to the beneficiary was admitted, but denial was 
made that any amount was due under said policy for the reason that it had 
lapsed for nonpayment of the premium prior to the insured’s death, and had 
become of no force and effect on that account. 

The municipal court, without opinion, rendered judgment for the beneficiary 
in full amount asked, with interest, which judgment was affirmed, also without 
opinion, by the Court of Appeals, one judge dissenting. .Pursuant to the allow- 
ance of the motion to certify the record, the case is before this court on the 
petition in error. 

Howell, Roberts & Duncan, of Cleveland, for plaintiff in error. 

Ben G. Ruby and Hagenbuch & Bailey, all of Cleveland, for defendant in 


error. 
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WALTERS v. WESTERN & SOUTHERN LIFE INS. CO. 
Supreme Court of Pennsylvania. April 15, 1935. 
178 Atlantic Reporter 499. 
1. INSURANCE. 


Beneficiary, to make out prima facie case in action for accidental death 
benefits under life policies, had to establish death as result of bodily injuries 
caused directly, exclusively, and independently of all other causes, by external 
violence and purely accidental means, occurring on or after date of policies, and 
that death occurred within 90 days after date of injuries, within terms of policies, 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 


Appeal No. 31, March term, 1935, from judgment of Superior Court, No. 
172, April term, 1934, confirming judgment of the Court of Common Pleas, 
Venango County, A. D. No. 82, August term 1932; Thomas J. Baldrige, Superior 
Court Judge. 

Action in assumpsit by Elizabeth Viola Walters against the Western & 
Southern Life Insurance Company to recover on two life insurance policies for 
double indemnity provided for in case of death by accidental means. Judgment 
on a verdict in plaintiff's favor for $2,116.17 was affirmed by the Superior 
Court (113 Pa. Super. 221, 172 A. 406), and defendant appeals. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Eugene Mackey, John L. Nesbit, and H. Carl Wasson, all of Franklin, for 
appellant. 

Maurice P. Breene, of Franklin, for appellee. 

Maxey, Justice. 

Plaintiff brought suit against defendant to recover on two life insurance 
policies, identical in phraseology, and technically known as “Industrial Policies 
Accidental Death Benefit.”* They will hereafter be referred to as the “policy.” 
The policy provided that the insurance company “upon receipt of due proof of 
the death of the Insured, after attainment of age 5 years and prior to the 
attainment of age 75 years, as a result of bodily injuries caused directly, exclu- 
sively and independently of all other causes, by external violence and purely 
accidental means, occurring on or after January 1, 1929, and provided any such 
death occurs within ninety days after the date of such injuries, and provided 
such death does not occur, or be caused by self destruction, while sane or insane, 
* * * will pay an Accidental Death Benefit equal to the original face amount of 
insurance then payable as a Death Claim under the provisions of the Policy, 
less, however, the amount of any disability benefit which accrues, by reason of 
the same bodily injuries.” The policy also contains other provisions not applicable 
here. The “face amount,” payable as a death claim, in each policy was $500, 
or a total of $1,000 in the two contracts. The above clause as to “accidental 
death benefit” meant that if the insured met with an accidental death a sum 
equal to double the original face amount of each policy would be paid the 
beneficiary, i. e., $1,000 on each policy. 

The case was tried in the court of common pleas, and a verdict returned 
favor of plaintiff in the sum of $2,116.17. The court discharged rules for a new 
trial and for judgment n. o. v. An appeal was taken to the superior court of 
Pennsylvania, which affirmed the judgment of the lower court (113 Pa. Super. 
221, 172 A. 406, 408). This court then allowed an allocatur. 


The circumstances attendant upon the death of the insured were these: The 
insured and his wife entered their house together at 8 p. m., April 11, 1932 
They conversed in the house for half an hour. The wife then went upstairs to 
their bedroom. The husband, five or ten minutes later, joined her there. He 
got his revolver, saying he was going to clean it. It had been hanging on a 
holster for about three weeks. He took it to the bathroom. In about five minutes 
his wife heard the report of a pistol shot. She was unable to open the door 
because he was sitting against it. She summoned help, and the door was opened. 
A doctor who made an examination found that a bullet had entered the middle 
of the insured’s forehead and had emerged at the edge of the right eye in the 
general region of the right temple. “The course [of the bullet] must have been 
from above to the right and downward,” he said. A .32 caliber gun was picked 
up in the bathtub. The insured died without regaining consciousness, two days 
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later. There were no gunpowder marks or burns around the wound, thereby 
indicating, as was testified, that the muzzle of the gun must have been more thai 
six inches from the point the bullet entered. 

[1] Plaintiff to make out a prima facie case had to do more than merely 
produce the policy and prove the death of the insured. She had to establish death “as 
a result of bodily injuries caused directly, exclusively and independently of all other 
causes, by external violence and purely accidental means, occurring on or after 
January 1, 1929,” and she also had to prove that “death occurred within ninety days 
after the date of such injuries.” 

[2] The first assignment of error is based upon the refusal of the court to 
enter judgment n. o. v. for defendant. We find no merit in this. There was 
sufficient evidence produced by plaintiff to warrant the jury’s inferring that the 
death of the insured was caused “by external violence and purely accidental 
means.” The record discloses nothing to indicate that the deceased planned suicide. 
No motive for suicide appears. Appellant says: “There is no proof that the 
revolver was loaded when the deceased took it from his wife’s room, and there is 
no evidence that he took or had with him tools necessary for cleaning the gun.” 
Such proof was not vital to plaintiff’s case. Even proof to the contrary would 
not necessarily indicate suicide. Appellant also says: “Under the evidence it is 
consistent to infer that the gun was empty and that any cartridges found on 
the bathroom floor were dropped there while the insured was filling the magazine 
from cartridges in his pocket to carry out his plan of suicide.” This was 
properly submissible to the jury as an argument; it furnishes no support for 
judgment n. o. v. The record justifies the jury’s conclusion that the death of the 
insured was accidental. The first assignment of error is overruled. 


The second assignment of error which is based upon the refusal of the 
court below to give binding instructions is also overruled. The third assignment 
refers to the action of the court below in discharging the rule for a new trial, 
and we group it for discussion with the fourth assignment. The latter is based 
on the following excerpt from the charge of the court: “No witness has testified 
as to having seen this—accident or occurrence, we will say, so that it becomes a 
agree for you as to whether this was accidental death or whether it was not. 
The law presumes that every person will act in a lawful manner. In a case of 
this kind if this wound was self-inflicted, that would be a violation of law, that 
is, if Carmel D. Walters took his own life, he would be guilty of a crime. It is 
crime to take your own life, just as it is a crime to take the life of any other 
person. A person who attempts to take their own life, if they are of sound 
mind, that person is guilty of crime. The presumption would be that he acted 
honestly first and lawfully, so as to that presumption the plaintiff in this case is 
entitled.” 

In the opinion of the superior court affirming the judgment of the court below, 
there appears this statement: “The court instructed the jury, in substance, that 
it was incumbent upon the plaintiff to prove that death was due to an accident, 
and in determining that question the plaintiff was entitled to the presumption that 
the insured did not take his own life; that if the jury was satisfied by the fair 
weight of the evidence that death was accidental, nan the burden of producing 
evidence that the fatal wound was intentional and self-inflicted would pass to the 
defendant. We think that was a correct statement of the law. The party 
alleging suicide must prove it, as the mere fact of death in an unknown manner 
creates no legal presumption of suicide.” 

[3] The charge of the court below, as indicated by the excerpt cited, falls 
considerably short of the standard of due clarity. This charge was delivered 
before this court handed down its opinion - the case of Watkins v. Prudential 
Ins. Co., 315 Pa. 497, 173 A. 644, 646, 95 A. L. R. 869, in which we laid down 
with particularity the rules as to the burden, measure, and nature of proof in 
cases of this kind. We there reversed the court below for instructing the jury 
that “this presumption [against suicide] has the same probative force and effect 
as direct evidence of accidental death,” and for giving further instructions to 
substantially the same effect. In that case we said: “The court erred in giving 
to the so-called ‘presumption against suicide’ the weight of a probative fact, 
thereby casting upon the defendant the burden of proving that the insured’s death 
was something other than the kind of death insured against. Considerable con- 
lusion appears in judicial opinions as to the nature of presumptions and their 
















































































































































764 The Insurance Law Journal, Vol. 85 [Oct., 1935 





function in the administration of justice. They are not evidence and should not 
be substituted for evidence. * * * It is true that there is a reasonable inference 
against death being self-inflicted, but this inference does not have a sufficiently 
broad factual base to warrant its projection to the height of a presumption of law. 
Presumptions are not fact suppliers; they are guideposts indicating whence proof 
must come. * * * The so-called ‘presumption against suicide’ * * * is merely a 
permissible consideration of the nonprobability of death by suicide. In judiciai 
trials, as in the other affairs of life, probabilities are always being weighed by 
those who have to decide questions of fact, but probabilities are not legal 
presumptions.” In that case we reached the following conclusions: “(1) The 
operative facts of the insurance policy sued upon were ‘external, violent and 
accidental means’ causing the insured’s death, and any evidence, whether direct or 
circumstantial, that tends to prove the operative facts, is admissible. (2) If there 
are in evidence credited facts or circumstances or both from which the jury may 
infer legitimately that the insured’s death resulted from accidental means, plaintiff 
is entitled to recover. As to the test of submissibility of evidence to a jury, see 
Brown v. Shock, 77 Pa. 471, at page 479. (3) On plaintiff rests the burden of 
proving all the operative facts by a fair preponderance of the evidence. An even 
balancing of the evidence on the issue of death by accidental means or death by 
suicide denotes that plaintiff fails to sustain her burden of proof and the verdict 
should be for the defendant.” 


We there also drew a distinction “between suits on insurance policies like 
the one here sued on, which insure against death as a result ‘of bodily injuries 
effected solely through external, violent and accidental means’ and suits on those 
policies which insure against death but which contain a proviso avoiding the policy 
if the insured dies by his own act.” As to the latter we said: “When in a suit 
on a policy containing a provision avoiding the policy if the insured dies by his 
own hand, plaintiff makes out a prima facie case, and defendant seeks to avail 
itself of the substantive defense reserved in the policy that the loss was due to a 
cause or risk specifically excepted in the policy, the defense becomes an affirmative 
one and has the burden of proof.” 

[4-6] While the charge in the case now before us contains sentences which 
if standing alone would constitute reversible error, we must consider the charge 
as a whole, and, when we do so, a reversal in this case is not required. This 
court has repeatedly held that “the general effect of the charge, rather than a 
casual expressioin in it, must govern the interpretation or construction of it.” 
Kyle v. Southern Electric Light & Power Co., 174 Pa. 570, 579, 34 A. 323, 326; 
Fitzpatrick v. Union Traction Co., 206 Pa. 335, 55 A. 1050. The general effect 
of this charge was not misleading. The jury understood that they could not 
return a verdict in favor of the plaintiff for the double indemnity claimed unless 
they were convinced “by the preponderance of credible testimony that the death 
of the insured resulted from bodily injury caused directly, exclusively and inde- 
pendently of all other causes, by external violence and purely accidental means,” 
as the court instructed them in affirming defendant’s first point. In its answer 
to the plaintiff’s fifth request for instructions, the court below said: “The burden 
of proving accidental death in the first instance is on the plaintiff.” ‘The court 
below also affirmed the defendant’s second point reading as follows: “Any legal 
presumption against suicide is of value only under circumstances leaving the cause 
of death in doubt, but in the case at bar the cause is known to be a gunshot 
wound from a gun in the possession of the insured, and the question for deter- 
mination is whether the fatal shot was fired accidentally or by design.” 

In deciding not to reverse the judgment of the court below, we are not 
santtioning the use of the word “presumption” as it was used by the court in its 
charge or as used in the excerpt cited above from the opinion of the superior 
court. The trial judge should have made it clear that in weighing the evidence 
in this case the jury had a right to consider the nonprobability of death by suicide, 
but that this nonprobability could not take the place of the evidence required to 
be furnished by plaintiff in order to prove her case. In the case of Watkins Vv. 
Prudential Insurance Co., supra, we said that it was error for a trial judge im 
his charge to instruct the jury to treat “an ordinary permissible deduction as a 
compellable assumption, i. e., as a presumption, putting on the person on whom 
it operates the burden of coming forward with opposing evidence, or suffering 
the penalty of having the so-called presumption accepted as verity.” Wigmore on 
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Evidence (2d Ed.) vol. 5, § 2491, says: “It is a fallacy to attribute (as do some 
judges) an artificial probative force to a presumption, increasing for the jury the 
weight of the facts, even when the opponent has come forward with some evidence 
to the contrary.” “ * * * No presumption can be evidence; it is a rule about the 
duty of producing evidence.” Id., § 2511. Presumptions are always independent of 
evidence. Further, as to the distinction between “the burden of proof” and “the 
burden of producing evidence,” see our opinion in Henes v. McGovern, Adm., 
317 Pa. 302, 176 A. 503, filed January 14, 1934. 

While the trial judge should have made it more clear that he was using the 
word “presumption” in the sense.of a permissible consideration of the non- 
probability of suicide, the entire charge does not support the contention that the 
trial judge instructed the jury that what he miscalled the “presumption that he 
[the deceased] acted honestly and lawfully” could be used by the plaintiff as a 
substitute either wholly or in part for the proof of the facts necessary to a 
recovery. 

The judgment is affirmed. 

WAINSTEIN v. EQUITABLE LIFE ASSUR. SOC. 
Supreme Court of Pennsylvania. April 22, 1935. 
178 Atlantic Reporter 502. 
6. INSURANCE. 

In action for accidental death benefits under life policy, evidence that insured’s 
death, when run over by train, was accidental, and not intentional, held for jury, so 
as to warrant refusal to charge that there was no evidence that insured died as 
result of accidental means, notwithstanding engineer’s statement that insured appar- 
ently stooped over rail and lay down on track in front of train. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

7. INSURANCE. 

In action for accidental death benefits under life policy involving defense of 
suicide, failure to explain in charge distinction between accidental death and death 
resulting from accidental causes held not error. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 


Appeal No. 97, March term, 1935, from judgment of Court of Common Pleas, 
Allegheny County, No. 3801, October term, 1932; M. A. Musmanno, Judge. 

Action in assumpsit by Fannie Wainstein against the Equitable Life Assurance 
Society on a life policy for double indemnity provided for in case of death through 
accidental means. Verdict and judgment for plaintiff for $11,470, and defendant 
appeals. 

\ffirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Maxey, Drew, and Linn, JJ. 

Charles B. Jarrett, Karl W. Warmcastle, and McCook & Jarrett, all of Pitts- 
burgh, for appellant. ‘ 

David Silverblatt, William H. Eckert, and Smith, Buchanan, Scott & Gordon, 
all of Pittsburgh, for appellee. 

Maxey, Justice. 


_ This is a suit on an insurance policy in which the defendant company agreed 
(1) to pay $10,000 “upon receipt of due proof of the death of the insured [Louis 
Wainstein], provided premiums have been duly paid and the policy is in force”; 
(2) to pay $20,000 “upon due proof that the death of the insured occurred in con- 
sequence of bodily injury effected solely through external, violent and accidental 
means * * *” and resulting in death within ninety days thereafter. The insured 
met death on March 28, 1932, as a result of violence externally applied. He was 
run over by the engine of a passenger train. The only issue was, Were the means 
of death accidental? The engineer of the locomotive which ran over the insured 
testified that while the train was traveling on an east-bound track at a speed of 
trom 50 to 55 miles an hour, at 5:42 a. m., he saw (the track being illuminated by 
the locomotive’s headlight) the insured cross the west-bound track and “he came 
across and he stopped in the middle of the [east-bound] track to put his hands on 
the rail. I thought [testified the engineer] he was putting caps on the track, on the 
rails, then he laid across the rails.” 

Plaintiff claimed in the suit only $10,000, with interest, from April 4, 1932, for 
on April 28, 1932, defendant paid plaintiff the “face amount of the policy without 
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prejudice to any possible claim for double indemnity by reason of death from acci- 
dent.” After trial the jury returned a verdict for the plaintiff for the full amount 
claimed. Motions for a new trial and for judgment n. 0. v. were refused. Defend- 
ant appealed. 

[1] The first assignment of error is based upon an excerpt from the charge of 
— court which contains two statements, as follows: “There is no evidence in this 

case of any motive for the insured Louis Wainstein to have taken his own life.” 

So far as the record discloses, this statement was warranted. The second statement 
is: “While proof of an intent is not necessary, it is well known that as a rule people 
desire to live, and the presumption is that a person does not voluntarily destroy 
what is the most precious of all possessions.” It is obvious from the entire charge 
that the learned trial judge was using the word “presumption” in the sense of a 
probability permissible for the jury’s consideration and not as a legal presumption 
which possessed the weight of a probative fact. However, it might have been made 
clearer that mere probabilities which must arise in any jury’s deliberations on issues 
of fact cannot be accepted as substitutes for evidence and do not amount to pre- 
sumptions which shift the burden of proof. What we said in the opinion filed April 
15th last in the case of Walters v. Western & Southern Life Ins. Co. (Pa.) 178 A. 
499, as to the nature of presumptions, is equally applicable here. See, also, Wat- 
kins v. Prudential Ins. Co., 315 Pa. 497, 173 A. 644, 95 A. L. R. 869. The trial judge 
affirmed the defendant’s third request which reads as follows, “There is no presump- 
tion in this case that Louis Wainstein’s death resulted from accidental means,” and 
also the fifth request, reading as follows: “The burden is upon the plaintiff to 
establish that the death of the insured was caused by purely accidental means.” 
This was correct, and left the jury in no doubt as to the burden that rested, with- 
out any shifting, upon the plaintiff throughout the entire trial. The first assign- 
ment of error is overruled. 

[2] The second assignment of error is based upon an excerpt from the charge 
in which the trial judge said, in substance, that circumstantial evidence might take 
the place of the testimony of eyewitnesses in proving that death was accidental. 
This assignment is overruled. 

[3, 4] The third assignment of error is based upon an excerpt from the charge 
in which the trial judge said, inter alia: “It is for you to determine whether what 
the engineer stated actually represented the facts, and the only way you can deter- 
mine that is by considering all the testimony in the case.” This assignment is over- 
ruled. The exactness of the engineer’s observations and the accuracy of his state- 
ments were for the jury. “Credibility is the touchstone of testimony in the measure 
of its weight.” Lindemann y. Pittsburgh Rys. Co., 251 Pa. 489, 493, 96 A. 10835, 
1086. 

[5] The fourth, fifth, sixth, and seventh assignments are based upon excerpts 
from the charge of the court referring to the witnesses called by the plaintiff “to 
establish that there was no reason for this man to have taken his own life,” and 
that just before his death he was apparently not in a melancholy or depressed mood. 
It was proper to permit the plaintiff to prove in this case absence of any motive for 
suicide, and the evidence offered was competent for this purpose. These assign- 
ments are overruled. 

[6] The eighth and eleventh assignments of error are based upon the refusal 
of the court to charge the jury that “there is no evidence in this case that Louis 
Wainstein died as a result of accidental means.” These assignments are overruled. 
There was testimony in this case which, if believed, would warrant the inference 
that the death of the deceased was accidental and not: intentional. The statement 
of the engineer that the deceased apparently stooped over the rail and lay down on 
the track was merely the engineer’s conclusion. Different persons may honestly 
differ as to the conclusions they draw from another’s actions. The insured’s actions 
which the engineer testified he witnessed might have resulted from an attack of 
vertigo or from tripping of his foot. Furthermore, a man in an engine traveling 
55 miles an hour at 5:42 a. m. might easily be mistaken as to the actions of one 
who suddenly came within his range of vision. The engineer’s testimony, while 
constituting strong evidence in support of the defense of suicide, was by no means 
legally conclusive. Its weight was for the jury. 

[7] The ninth assignment of error is that the charge was inadequate in that the 
trial judge failed to explain to the jury the distinction between accidental death and 
death resulting from accidental causes. While there may be some cases in which 
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this distinction should be pointed out, it is, under the facts of this case, one of 
academic interest only. This assignment is overuled. 

The tenth assignment of error is based upon the refusal of the court to grant 
a new trial. It is overruled. 

The twelfth assignment of error is based upon the refusal of the court to enter 
judgment n. o. v. What we said in discussing the eighth and eleventh assignments 
of error is pertinent here. The assignment is overruled. 

The judgment is affirmed. 


TROTTER to Use of PHILLIPS v. STATE MUT. BEN. SOC. 
Superior Court of Pennsylvania. May 7, 1935. 
178 Atlantic Reporter 538. 
INSURANCE. 

Where benefit association had authority to issue certificate for $100, payable 
in event of member’s death to named beneficiary, that it included in certificate 
an additional agreement for payment of $100 to member if living at end of 10 
years did not invalidate authorized provision, where provisions were severable 
10 PS § 1011 et seq. Act April 29, 1874, P. L. 73, § 2, subd. 1(9), see 15 PS § 2 
and note). 

(For other cases, see Insurance, Dec. Dig. § 722.) 

Appeal No. 237, October term, 1934, from judgment of Municipal Court, 
Philadelphia County, No. 385, December term, 1933; Eugene C. Bonniwell, Judge. 

Assumpsit by Ethel Trotter, to the use of David J. Phillips, against the State 
Mutual Benefit Society to recover on a life insurance certificate. From a judg- 
ment for plaintiff for $50 for want of a sufficient affidavit of defense, with leave 
to proceed for the balance claimed, defendant appeals. 

Affirmed. 

See, also, Trotter, to Use of Phillips, v. Industrial Health, Accident & Life 
Insurance Company, 115 Pa. Super. 487, 175, A. 884. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadt- 
‘eld, Parker, and James, JJ. 

George J. Edwards, Jr., of Philadelphia, for appellant. 

Abraham Friedman, of Philadelphia, for appellee. 

Per Curiam. 

The defendant, a corporation, chartered in this state prior to the Act of May 
2), 1921, P. L. 916 (40 PS § 1011 et seq.), under paragraph 9 of section 2, subd. 
1 (first class), of the Act of April 29, 1874, P. L. 73 (see 15 PS § 2 and note), 
issued to Victor A. Trotter, on February 20, 1933, a certificate agreeing to pay 
to the beneficiary named, Ethel Trotter, $100 at his death, unless he died of 
heart disease, consumption, or nephritis within one year thereafter, in which 
event the corporation would pay only one-half of said amount. Victor A. Trotter 
died on August 4, 1933. Proof of death was duly furnished defendant, but payment 
of the certificate was refused. Suit to recover was brought before a magistrate, 
who entered judgment for the plaintiff. An appeal was taken to the municipal 
court. 


_ To the plaintiff's statement, claiming $100 under the certificate, defendant 
fled an affidavit of defense, alleging: (1) That it did not agree to pay more than 
$50 in case the member died of heart disease, consumption, or nephritis within 
one year of the date of the certificate; and that Victor A. Trotter died within 
one year of the date of the certificate of cerebral embolism and aortitis, with 
theumatic fever as a contributory cause of death. (2) That the certificate was 
void and ultra vires because it also provided for the payment of $100 to the mem- 
ber himself, if living at the end of ten years, and could not lawfully be issued by 
societies such as the defendant. The court entered judgment against defendant 
for $50 for want of a sufficient affidavit of defense, with leave to proceed for the 
balance claimed. Defendant appealed. 


As plaintiff did not appeal, we are not called upon to decide whether “cerebral 
embolism and aortitis” constitute “heart disease.” Our action in affirming this 
judgment is not to be understood as so holding. Nor is it necessary for us to 

iecide whether the agreement on the part of the defendant to pay its member 
$100 if he is living at the end of ten years is void and of no effect. We will 
ineet that question when it properly comes before us. This is not an action on 
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the endowment clause of the certificate. It is a death claim. The defendant had 
iegal warrant, and authority to issue a certificate for $100 payable, in the event 
of his death, to his named beneficiary. That it may have included in the certifi- 
cate an additional agreement which it had no power to make does not render 
void the provision it did have power to make. The provisions are severable. That 
which is assuredly legal will be upheld. 

The judgment is affirmed. 


SUMMERS vy. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of Pennsylvania. May 27, 1935. 
179 Atlantic Reporter 78. 
1. INSURANCE. 

Evidence in action on life policy for disability benefits sustained finding that 
disability commenced subsequent to date of issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 

Insured suing on life policy for disability benefits held not entitled to recover 
installments of benefits accruing between commencement af action and date of 
trial, or to recover premiums paid after commencement of suit. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal No. 205, January term, 1935, from judgment of Court of Common 
Pleas No. 3, Philadelphia County; Otto R. Heligman, Judge. 

Action in assumpsit by John Summers against the Prudential Insurance 
Company of America upon a policy of life insurance for total and permanent 
disability benefits. From the judgment for plaintiff on a verdict for $3,633.28, 
defendant appeals. 

Modified and affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

F. J. Shoyer and Kendall H. Shoyer, both of Philadelphia, for appellant. 
Paul Reilly, of Philadelphia, for appellee. 

Drew, Justice. 

Plaintiff sued in assumpsit upon a policy of life insurance issued to him by 
defendant. Alleging total and permanent disability, he sought the monthly dis- 
ability payments provided for in the policy and the return of premiums under 
the “waiver of premiums” clause, to both of which he was entitled under the 
terms of the policy, provided the disability occurred after the issuance of the 
policy. The verdict in plaintiff's favor included all the monthly benefits that had 
accrued up to the time of trial, together with the premiums which plaintiff had 
paid during the period of alleged disability. From the entry of judgment on the 
verdict, defendant appealed. : 

The policy in suit was dated October 13, 1928. Plaintiff’s claim to the benefit 
of the disability provisions was submitted to defendant on or about February 16, 
1930. It was admitted in the affidavit of defense that plaintiff had been totally 
and permanently disabled since the date of his application for the disability pay- 
ments. The defense is twofold: (1) That the disability existed at the time of the 
issuance of the policy and is therefore not compensable; and (2) that in any 
event plaintiff cannot recover amounts not due at the commencement of suit but 
accruing thereafter. ' 

[1, 2] In support of its contention that plaintiff's disability existed at the time 
the policy was issued, defendant put in evidence plaintiff’s application to another 
insurance company for disability benefits, dated February 23, 1929, in which ie 
and his attending physician had given September 3, 1928, as the date of commence- 
ment of disability. This was the only evidence in support of defendant’s conten- 
tion, and in explanation thereof plaintiff testified that he made a mistake as to 
the date when his disability began. He and his witnesses testified clearly and 
positively that he did not become disabled until the early part of 1929. The 
verdict has resolved this disputed question of fact in plaintiff's favor, and since 
it is supported by sufficient evidence, this issue must be regarded as conclusively 
settled against defendant. Accordingly, defendant was not entitled to judgment 
n. o. v. Nor can we say that the court below abused its discretion in refusing 
to award a new trial on the ground that the verdict was against the weight of 
the evidence. 
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[3, 4] The important question is the extent of the recovery to be allowed. 
The court below, while apparently recognizing the rule that in an action at law 
plaintiff can recover only such amounts as are due at the commencement of the 
action, nevertheless refused to follow that rule and permitted recovery of install- 
ments accruing in the interim between that date and the date of trial and of 
premiums paid between those dates. This was error. In courts of law it has 
always been held that a plaintiff cannot recover sums not due and owing at the 
time of suit. Its is apparent that plaintiff's rights to the installments accrued 
from month to month, and that upon defendant’s refusal to pay any one of them 
when due he could institute suit for that payment. Neither a single default nor 
a number of defaults would amount to a breach of the entire contract. Each 
default would only affect the rights and liabilities of the parties with respect to 
the specific payment involved. Thus it is clear that, at the institution of the 
present suit, plaintiff’s cause of action comprised only the payments which had 
already become due; for the payments accruing after that time plaintiff may 
maintain another suit.- The same is true with respect to the payments of premiums 
made after suit was brought. That the recovery must be so confined is con- 
clusively established by the “decided cases: B. & O. Employees’ Relief Ass’n v. 
Post, 122 Pa. 579, 15 A. 885, 2 L. R. A. 44, 9 Am. St. Rep. 147; Robinson v. 
Exempt Fire Co., 103 Cal. 1, 36 P. 955, 24 L. R. A. 715, 42 Am. St. Rep. 93; 
Commercial Cas. Ins. Co. v. Campfield, 243 Ill. App. 453; Bonslett v. N. Y. Life 
Ins. Co. (Mo. Sup.) 190 S. W. 870; Cardwell v. Employers’ Liab. Assur. Corp., 
105 W. Va. 197, 141 S. E. 789; see Losnecki v. Mut. Life Ins. Co., 106 Pa. Super. 
259, 265, 161 A. 434; Rayburn v. Pa. Cas. Co., 141 N. C. 425, 435, 54 S. E. 283. 
Since the amount by which the judgment must be reduced is a mere matter of 
computation, it is unnecessary to award a new trial. 

The judgment of the court below is reduced to $1,302.42, representing the 
amount due at the time of suit and interest thereon to the date of verdict, and, 
as so reduced, it is affirmed. 


PRUDENTIAL INS. CO. OF AMERICA v. TUTALO et al. No. 1221. 
Supreme Court of Rhode Island. May 20, 1935. 
178 Atlantic Reporter 859. 
3. INSURANCE. 

Where creditor, with consent of insurer, had policies issued on life of debtor 
to secure indebtedness, and creditor, who was made beneficiary, paid premiums 
and retained possession of policies, creditor was entitled to proceeds of policies 
upon insured’s death as against claim of insured’s administratrix. 

(For other cases, see Insurance, Dec. Dig. § 591.) 

Appeal from Superior Court, Providence and Bristol Counties; Charles A. 
Walsh, Judge. 

Interpleader by the Prudential Insurance Company of America against John 
Tutalo and Margaret E. Hasney, administratrix of the estate of Frank W. 
Hasney. From an adverse decree, Margaret E. Hasney appeals. 

\ffrmed and remanded. 

McGovern & Slattery, of Providence, for complainant. 

A am S. Knauer and Luigi De Pasquale, both of Providence, for respondent 
iutalo 
__ Fergus J. McOsker and Frank J. Duffy, both of Providence, for respondent 
Hasney. 

Conpon, Justice. 

This is a bill of interpleader brought against John Tutalo and Margaret E. 
Hasney, administratrix of the estate of Frank W. Hasney, both of whom are 
claiming a fund derived from two industrial insurance policies on the life of said 
Frank W. Hasney with the complaint company. This fund has been paid into 
the registry of the court by the complainant. Answers were filed by both 
respondents in the superior court, and, after a full hearing, decision was rendered 
ior John Tutalo. Upon this decision awarding the fund to him, a final decree 
was duly entered. From this decree, Margaret E. Hasney has taken an appeal. 
The respondent Hasney claims that the decision of the trial court is against 
ihe law and the evidence and the weight thereof. She contends that the testi- 
mony shows that Tutalo had no insurable interest in the life of Frank W. Hasney, 
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and that he failed to prove by a fair preponderance of the evidence that he was 
entitled to the fund. 

The respondent Tutalo claims that the contract of insurance was directly 
with him, and that the respondent Hasney has no right to receive the fund. 
Tutalo contends that the insurance was taken out for the purpose of protecting 
him for certain loans of money which he had made to the insured, and that the 
finding of the trial justice should be sustained. 

It seems to us that the only question here is whether, upon a fair consider- 
ation of all the testimony, the trial justice was warranted in holding that Tutalo 
had caused this insurance to be taken out by the insured to protect him, Tutalo, 
for certain loans of money which he had theretofore made to the insured, and 
which still remain unpaid. 

[2] The trial justice found as facts that the insured at his death was indebted 
to Tutalo in the total amount of the policies; that Tutalo, on the advice of the 
company’s agent, caused these policies to be issued on the life of the insured 
to protect his own interest in the payment of this indebtedness; that Tutalo held 
the policies and paid all the premiums, and that the jnsured designated Tutalo as 
his beneficiary. Unless these findings are clearly wrong and fail to do justice 
between the parties, they should not be set side. North Shore Dye House, Inc. 
v. Rosenfield, 53 R. I. 279, 166 A. 346; Simeone v. Antonelli, 52 R. I. 41, 156 A. 
799; Dwyer v. Curria, 52 R. I. 264, 160 A. 206. These conclusions of the trial 
sustice are fully warranted by the record, and we find nothing in our reading of 
the transcript which requires us in the interest of justice to disturb them. 

The evidence clearly shows that these policies of insurance were issued on 
the life of the insured, Frank W. Hasney, as the direct result of negotiations 
between the agent of the insurance company and Tutalo and with the consent 
and co-operation of the insured. There is no dispute that Tutalo held the policies 
at all times, and that he paid all the premiums; nor is there any substantial 
evidence in denial of the claim of Tutalo that the insured was indebted to him 
in the amount of the policies. It is undisputted also that at the time the insur- 
ance was solicited the agent of the insurance company expressly assured Tutalo 
that, if he would have his friend Hasney take out this insurance, and if he, 
‘Tutalo, held the policies and paid the premiums, the amount of the policies would 
be paid to him at the death of the insured. 

[3] On these facts, Tutalo is clearly entitled to the fund. He is the desig- 
nated beneficiary, the holder of the policies at all times to the death of the 
insured, the one who paid all the premiums and the person to whom the insured 
was obligated for certain loans of money. In addition, the insurance company 
waived its right to set up the defense of insurable interest, and to elect to whom 
it shall make payment under the facility of payment clause, by bringing this bill 
of interpleader and by paying the fund into court. Legally this establishes the 
right of Tutalo to the fund as the designated beneficiary in the policies. As 
against this, the respondent Hasney has shown no equity entitling her to receive 
the fund or any part thereof. There is nothing in the decision of this court in 
Prudential Insurance Co. v. Roberto, 53 R. I. 415, 167 A. 139, which is inconsistent 
with this opinion. 

We find that under the law and the evidence the respondent Tutalo is 
entitled to the fund paid into the registry of the court. 

The appeal of the respondent Hasney is therefore denied and dismissed, the 
decree appealed from is affirmed, and the cause is remanded to the superior 
court for further proceedings. 


SNELLGROVE v. LIFE CO. OF VIRGINIA. No. 14057. 
Supreme Court of eau Carolina. May 6, 1935. 
179 Southeastern Reporter 784. 
INSURANCE. 


In action on life policy where policy provided that premium was due and 
payable in advance at company’s home office but would be accepted elsewhere at 
company’s pleasure, testimony that insurer’s agent agreed to call at beneficiary’ 3 
home and collect premiums held admissible as tending to show insurer’s waiver of 
provision. 


(For other cases, see Insurance, Dec. Dig. § 664.) 
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2. INSURANCE. 

In action on life policy where beneficiary testified that insured made applica- 
tion for reinstatement after lapse, and paid overdue premiums, charge that if jury 
found contract had been wrongfully breached by insurer because of agent’s failure 
to call for premiums as agreed, and that beneficiary or insured, or both, had waived 
such breach by their conduct, plaintiff would not be entitled to recover, held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

3. INSURANCE. 

In action on life policy, evidence held not to justify submitting punitive dam- 
ages to jury on ground of insurer’s alleged fraud in executing receipt purporting 
to show refund to insured by insurer of overdue premium which had been paid to 
insurer upon filing of application for reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Common Pleas Circuit Court of Richland County; M. S. Whaley, 
Judge. 

\ction by Martha G. Snellgrove against the Life Insurance Company of Vir- 
ginia. Judgment for plaintiff, and defendant appeals. 

Affirmed in part; reversed in part. 

Thomas, Lumpkin & Cain, of Columbia, for appellant. 

E. J. Best, of Columbia, for respondent. 

STABLER, Chief Justice. 

On July 30, 1929, the defendant company insured the life of one John H. Haith- 
cock in the sum of $1,000; the plaintiff, his daughter, being de signated as beneficiary. 
Haithcock died in June, 1931, and this action was brought by the beneficiary in 
Apel, 1934, for the recovery of damages, both actual and punitive, alleged by her 
her to have resulted from a fraudulent breach of the contract by the company. 

The policy was issued in consideration of the payment, in advance, of $13.01 as 
a quarter-annual premium, and of a like amount on October 30, 1929, and quarterly 
thereafter during the continuance of the insurance: the usual grace period of thirty 
days being allowed. The policy also provided for its lapsing upon the nonpayment 
of premiums and for reinstatement of the insurance upon certain terms named. 

The plaintiff alleged that, in accordance with an agreement between her and 
the agent of the company at the time he solicited the application for the insurance 
that he would call and collect the premiums due each quarter at her residence, “the 
defendant and its agent did collect the quarterly premiums due on said policy until 
about August, 1930, when the agent of the defendant willfully, intentionally and 
fraudulently in order to lapse said policy and to work a forfeiture of the same 
deliberately, intentionally and fraudulently refused to call and collect said quarterly 
premiums due on said policy. That before the last quarterly premium became due 
and before said policy became lapsed, plaintiff was temporarily absent from her 
home and left the money with which to pay the premium due at her home accord- 
ing to the agreement aforesaid but the said policy was lapsed before her return.” 


It was further alleged that application was made to have the policy of insur- 
ance reinstated, and that the plaintiff at the time paid the agent of the defendant the 
overdue premium of $13.01, which he accepted; but that reinstatement was refused 
and the premium so paid was retained by the company and converted to its own use. 


The defendant filed an answer, in which it alleged that the policy had lapsed 
during the lifetime of the insured for nonpayment of the quarter-annual premium 
which became due on July 30, 1930, and that the application for reinstatement of 
the insurance could not be accepted because, under the evidence submitted by Haith- 
cock, it appeared that he had become uninsurable. It also specifically denied that it 
had been guilty or any wrongful, fraudulent, or deceitful practices in its relations 


with the insured or with the plaintiff, or that it had “breached any contractual 
obligation owing to either of said parties.” 


On trial of the case, motions for a nonsuit and for a directed verdict, made on 
grounds which we will later consider, were overruled, and the jury found for the 
plaintiff both actual and punitive damages. A new trial was likewise refused, and 
Irom judgment entered on the verdict the defendant appeals. 


We shall first consider the appellant’s contention that the trial court was in 
error in not directing a verdict for the defendant for the reason that the only infer- 
ence to be drawn from the testimony is that the plaintiff permitted the policy to 
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lapse for nonpayment of the premiums and that the defendant was not guilty of 
any wrongful or fraudulent act in connection therewith. 


[1] We are satisfied, from a reading of the record, which we have carefully 
reviewed, that in no event could the court have directed a verdict in defendant's 
favor as to actual damages. The plaintiff, the named beneficiary, testified, among 
other things, that at the time the insurance was taken out it was understood and 
agreed between her and Hudson, the company’s agent, that she should pay the 
premiums and that he should call at her home to collect them; that he did so for 
nearly a year, but failed to call for the one due July 30, 1930; that during the 
month of August she was away from home for a while, but left the money, $13.01, 
with her daughter, who lived with the witness, and directed her to pay the premium 
when the agent came; that she relied on this agreement that she had with the 
defendant, but when she returned home she found that the agent had not called and 
that the policf had lapsed. She further stated, as tending to show the agent’s reason 
for trying to lapse the policy, that he knew the insured was in bad health. Her 
daughter also testified that $13.01 had been left with her by her mother, with 
instructions that she pay the premium on the policy when the agent came, but that he 
never called for it. As strongly supporting the truth of respondent’s statement, it 
is admitted that the agent Hudson collected the quarterly premiums for nearly a 
year by calling at the home of the plaintiff to do so. The defendant denied that 
any such agreement was made between the plaintiff and Hudson, and earnestly 
urges in argument that the admission of this testimony by the trial judge, over its 
objection, was in violation of the rule that parol testimony is inadmissible to vary 
the terms of a written contract. 

We do not think that the rule invoked is applicable here. The original policy, 
which the plaintiff testified she turned over to the company and which it wrong- 
fully failed to return to her, could not be found. The defendant, however, sub- 
mitted and introduced in evidence what was purported to be a photostatic copy of 
the kind of policy which it had issued the insured. This form provided that each 
premium was due and payable in advance at the home office of the company in the 
city of Richmond, but would be accepted elsewhere at the company’s pleasure. There 
is no doubt that the defendant could waive this provision of the policy if it desired 
to do so; and in the case at bar the testimony objected to merely tended to estab- 
lish the plaintiff's contention that there was waiver by the company of this provis- 
ion as to where the premiums should be paid and as to how they should be collected, 
and was admissible for that purpose. 


[2] The trial judge submitted to the jury the question whether the photostatic 
copy introduced in evidence was the contract between the parties. He also sub- 
mitted to them, in case they found this to be the contract, the question of waiver 
on the part of the company of the provision as to the collection of the premiums. 
\s already indicated, the insured, after the lapsing of the policy, made application 
to the company for reinstatement of the insurance, and the plaintiff testified that 
she paid the agent, for the purpose of such reinstatement, the amount of overdue 
premiums. The court, therefore, properly charged the jury that if they found 
that the contract of insurance was wrongfully breached by the company as con- 
tended by the plaintiff, and that the beneficiary or the insured, or both of them, 
waived such breach by their conduct in relation to the matter, the respondent would 
have no case. We find no error as complained of. 

[3] As to punitive damages, the trial judge, in disposing of defendant’s motion 
for a directed verdict, said: “The thing that inclines me to send fraud to the jury 
now is that testimony that that receipt may not have the signature of that man. 
The receipt referred to, introduced in evidence by the defendant, was signed with the 
name of the insured, John H. Haithcock and purported to show a refund to him by 
the company of the overdue premium which had been paid the defendant upon th« 
filing with it of the application for reinstatement. The plaintiff testified that Hud- 
son came to her home about September 20th and told her that the policy had lapsed 
for the nonpayment of the premium due in July, but that he would have it rein- 
stated; that she then paid him, as one of the requirements for reinstatement, the 
$13.01, for which he gave her a revival receipt; that this money, although the 
application for reinstatement was rejected, was never returned to her, and so tart 
as she knew it was never paid to the insured, but that she was not “in position to 
say” that he did not get it. When shown the receipt in question, she made the fol- 
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lowing statement: “I cannot say that this is his signature. * * * I wouldn’t say it 
was or was not. * * * IT won't deny that it is not.” When W. E. Hentz, a witness 
for the defendant, and the manager of the district office of the company at Colum- 
bia, was on the stand, he compared the writing, “John H. Haithcock,” the name 
signed to the refund receipt, with that of “J. H. Haithcock,” the name signed to a 
receipt acknowledging “a part payment of the quarterly payment that became due 
January 30, 1930,” and stated that “the signature is different. * * * I said there was 
some difference in it. I didn’t say they were not signed by the same man. They 
look different like I said this signature of Mr. R. Hudson and this one, they look 


different also, but I did not witness either signature and I wouldn’t say that either 
one of them signed them.” 


It was this testimony of the plaintiff and of Hentz, especially of Hentz, that 
induced the trial judge, it seems, to submit the question of punitive damages to the 
jury; his conclusion being that a fraudulent act on the part of the company might 
be inferred therefrom. We think, however, that he was wrong in this. It will be 
observed that the testimony of the plaintiff, who doubtless knew very well the hand- 
writing of her father, was of no probative value on this point, as she refused to 
say that it was not her father’s signature. And while it is true that the testimony 
of Hentz was to the effect that the signature to the refund receipt was different 
from that to the other receipt, he refused to say that the same man did not sign 
them both. As a matter of fact, although it appeared that Hudson, the agent of 
the company, witnessed both receipts, Hentz refused to swear, although he was 
familiar with Hudson’s signature, that either of these signatures was genuine, point- 
ing out that there was “a good deal of difference” between them. On the whole 
there was no proof that the name signed to the receipt for the payment of January 
30, 1930, was the genuine signature of the insured, no evidence being offered by the 
plaintiff on that point. On the contrary, not considering the testimony of Hudson, 
who stated that the refund receipt “was duly signed by Mr. Haithcock in my 
presence and I witnessed his signature thereon,” it is clear that, under the evidence, 
or the lack of it, the jury was left to conjecture as to which receipt, if either, was 
spurious. Certainly, as they did not have before them the signature of the insured, 
admitted or proved to be genuine, it was impossible for them to say that the signa- 
ture of Haithcock to the refund receipt was not genuine. Hence, their verdict as to 
punitive damages was the result of conjecture on their part, and should not be 
allowed to stand. The exceptions, therefore, imputing error to the trial court in 
refusing to direct a verdict for the defendant as to such damages, are sustained. 

As to actual damages, the judgment of the court below is affirmed; as to 
punitive damages, it is reversed. 


Carter and Bonham, JJ., and T. S. Sease and A. L. Gaston, A. A. JJ., concur. 


STEPHENS v. SOVEREIGN CAMP, W. O. W. 
Court of Appeals of Tennessee, Eastern Section. Nov. 24, 1934. 
Petition for Certiorari Denied by Supreme Court Feb. 23, 1935. 
ie 79 Southwestern Reporter (2d) 591. 
1. INSURANCE. 


Mutual benevolent association, in absence of contract with its members, could 
not declare moratorium and suspend payment of the cash surrender value of 
on where certificate gave members right to payment of cash surrender 
value. 

(For other cases, see Insurance, Dec. Dig. § 730.) 

2. INSURANCE. 

Right of mutual benevolent association to change members’ contracts of 
surance pursuant to provisions in association’s constitution and by-laws which 
reserved to association that right is restricted to the extent that members’ vested 
rights cannot be destroyed or benefits to which members are entitled decreased. 

(For other cases, see Insurance, Dec. Dig. § 725.) 

2 MISURANCE. 
Oo 


determine whether change in members’ insurance contracts, made by 
mutual henevolent association pursuant to powers reserved in association’s con- 
stitution and by-laws, decreases members’ benefits and is prohibited, presumption 
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obtains that future amendments operate prospectively and not retrospectively on 
antecedent contracts. 


(For other cases, see Insurance, Dec. Dig. § 725.) 
4. INSURANCE. 

Amendment to by-laws and constitution of mutual benevolent association 
which restricted insured’s right to withdraw cash surrender value to 50 per cent. 
of amount provided for in certificate, and required insured to pay interest on 
amount obtained, made after insured had demanded full surrender value, held 
not to preclude recovery of full value, notwithstanding at time of demand, but 
not at suit, state moratorium prohibited payment of cash surrender value. 

(For other cases, see Insurance, Dec. Dig. § 730.) 

5. INSURANCE. 

Insured, in action for cash surrender value of benefit certificate, could not 
recover premiums paid, after insurer had refused payment of surrender value, 
under protest for purpose of avoiding forfeiutre of certificate while action to 
determine right to receive cash surrender value was pending, since certificate was 
in force during that period and insured had received value for money expended. 

(For other cases, see Insurance, Dec. Dig. § 730.) 

Appeal in Error from Circuit Court, Hamblen County; H. T. Campbell, Judge. 

Action by Charles S. Stephens against the Sovereign Camp of the Woodmen 
of the World. To review a general order of dismissal, plaintiff appeals in error. 

Reversed and remanded. 

Charles S. Stephens, of Morristown, for plaintiff in error. 

John R. King, of Morristown, for defendant in error. 


TEMPLES v. PRUDENTIAL INS. CO. OF AMERICA. 
Court of Appeals of Tennessee, Middle Section. Nov. 16, 1934. 
Certiorari Denied by Supreme Court Feb. 23, 1935. 
79 Southwestern Reporter (2d) 608 

1. INSURANCE. } 

Whether boiler maker’s helper who sustained hernia, but continued on his 
job until discharged, and afterwards worked in restaurant, operated filling station, 
and was night watchman, was permanently and totally disabled so as to be 
entitled to benefits under group policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
2. INSURANCE. 

Total disability and permanent disability under group policy are issues of 
fact to be determined on evidence adduced in each individual case. 

“Total disability” does not mean a state of absolute helplessness, but 

is an inability to do the material acts necessary to the prosecution of 

insured’s business or occupation in his usual or customary manner. One 

may still be described as totally disabled, although he is able at intervals 

to perform certain acts in connection with the former occupation or 

calling that he pursued. “Total disability” exists if injury or disease 

of the insured is such that common care and prudence required him to 

desist and he did in fact desist from transacting his business. It is 

sufficient if the insured’s sickness was of such character that ordinary 

care required or authorized him to desist from performing labors incident 

to his occupation. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 
3. INSURANCE. 

Insured who is wholly, continuously, and permanently unable to follow his 
usual occupation or any other gainful occupation or work during his lifetime 1s 
“totally and permanently disabled” within “total and permanent disability 
clause of group policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
4. INSURANCE. 

If insured works when he is unable to work, and if work impairs or endang- 
ers his health, and his disability is of such character that ordinary care requires 
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him to desist, then whether “total disability” exists within group policy is for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

5. INSURANCE. 

Person insured under group disability policy held not required to undergo 
operation to remove hernia to recover benefits of policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Supplemental Opinion. 
6. INSURANCE. 

Interest on life policy is allowable as matter of law from date when payable, 
and, when jury returns verdict without adding interest, court may allow and 
compute interest. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Chancery Court, Franklin County T. L. Stewart, Chancellor. 

Suit by Pete U. Temples against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Sizer, Chambliss & Kefauver, of Chattanooga, for appellant Insurance Co. 

Haynes & Green, of Winchester, for appellee Temples. 

CROWNOVER, Judge. 

This was a suit by Pete U. Temples against the Prudential Insurance Com- 
pany of America to recover on a group insurance policy, the master policy having 
been issued and delivered to his employer, the Nashville, Chattanooga & St. 
Louis Railway, at Nashville, and the certificate on same having been issued to 
him providing for the payment of $2,000 for total and permanent disability it 
having been alleged in the bill that the insured had become totally and per- 
manently disabled by reason of accident and illness while this policy was in force. 
And he further sought to recover 25 per cent. satutory penalty because the 
defendant insurance company had failed and refused to pay him as provided in 
the policy after demand had been made upon it by the complainant as required 
by statute. 

_ Defendant answered and denied that complainant was totally and permanently 
disabled, or that he became disabled while said policy was in force, and alleged 
that complainant’s claim was denied, for the reason that his proofs of disability 
did not show that he was totally and permanently disabled within the meaning 
of the insurance policy while said policy was in effect. 

A jury was demanded and the following issues were submitted: 

(1) “Is complainant permanently and totally disabled to such an extent that 
he is by reason of such disability or incapacity rendered wholly, continuously and 
permanently unable to perform any kind of work for any kind of compensation 
of financial value during the remainder of his life?” 

(2) “If complainant is so disabled when did such disability commence?” 

_ (3) “Has the defendant Insurance Company received due proof of such 
disability as is required by the terms of the policy sued on?” 

_ At the conclusion of all the evidence, defendant insurance company moved 

for a directed verdict, which motion was overruled. 

_ The jury returned the following answers to the issues submitted: To the 

frst issue they answered, “Yes.” To the second issue they answered, “June 28, 

7 at the time he was working in the boiler.” To the third issue they answered, 
es. 

Motion for a new trial having been overruled by the court and judgment 
entered in favor of complainant and against defendant in the sum of $2,000, 
defendant appealed to this court and has assigned errors as follows: 

“(1) There is no evidence to sustain the judgment. 

_ “(A.) The undisputed evidence is that after plaintiff received his ‘so-called 
disability’ he worked at his regular job and received his regular wages for 
approximately ten months until he was discharged for misconduct. 

“(B.) The undisputed evidence is that plaintiff was able to obtain employ- 
ment tor substantial wages whenever he attempted to do so.” 

Pete U. Temples, an uneducated man, was employed by the Nashville, Chat- 
tanooga & St. Louis Railway, in 1927, as boiler maker’s helper, at wages of 
$4.16 a day. 





776 The insurance Law Journal, Vol. 85 [Oct., 1935 


On February 1, 1927, certificate under group policy was issued to him, insur- 
ing him in the sum of $2,000 against total and permanent disability, etc. He 
testified that his health was good at that time. 

In 1928, while he was removing a drawbar from an engine, he became 
ruptured. Other employees corroborate this fact. He was carried home, and 
went to bed, suffering a great deal. In three or four days he went back to work, 
although not able to work, because he was obliged to support himself and wife. 

In January or February, 1929, he was again ruptured while removing an arch 
from an engine. He had to be carried home, where he stayed a week or two. 
His doctor advised an operation, but he was unable to pay the expenses of an 
operation. He went back to work, suffering all the time. He testified that 
his foreman, understanding his condition, called some other employee to help 
him when heavy things had to be lifted, so he was able to stay at the job at his 
same wages. This statement was corroborated by other employees. 

On April 5, 1929, the railway company discharged him because of his drink- 
ing liquor. He testified that he would take a drink or two to Aelieve the pain 
he was suffering. 

Several months later he applied to the railway company to be reinstated. He 
was sent to the company’s doctor for examination. After the examination, the 
railway company wrote him the following letter 

“With reference to your re-examination before being reinstated. 

“This examination was conducted by our regular physician and was referred 
to our Chief Surgeon at Nashville and he advised that your condition would not 
justify your re-employment in the service and for this reason your application for 
reinstatement was declined. 

“There was no malice in this matter as we have a right to examine men enter- 
ing our service and have a rule which prevents us re-employing or reinstating 
men in the service who are physically incapacitated. 

“It is with regret that we found that you were in a condition which prevented 
our further consideration of your re-employment.’ 

Afterwards he worked for a few months as night watchman in the govern- 
ment relief work; operated a filling station for three months for compensation 
cf about 75 cents a day; and worked in his brother’s restaurant for four months 
for about $1 a day. 

Temples and his brother testified that his job in the restaurant was just a 
matter of charity; that he did not do any work. Temples says he did not do any 
work at the filling station, as he was not able. 

Dr. A. P. Smith testified that Temples has a hernia in the right groin, an 
indirect inguinal hernia; that it is a dangerous condition, and he is not able to 
perform manual labor; that the condition could be cured by a major operation; 
that general anesthesia would be necessary in performing the operation, and there 
is always an element of danger in that; that such an opration would cost 
about $200; that a truss would give temporary relief if it could be properly fitted. 


He further testified that, when a person has hernia, there is some danger of locked 
bowel, which would result in death. 


Notice of his disability was given the insurance company on November 12, 
:931. They later denied liability on the ground that the proofs of disability 
showed that he was not totally disabled. 

The master policy contains the following provision for total and permanent 
disability : 

“If any person insured under this Policy shall become totally and permanently 
disabled, either physically or mentally, from atiy cause whatsoever, to such an 
extent that he (or she) is rendered wholly, continuously and permanently unable 
to engage in any occupation or perform any work for any kind of compensation 
of finz al value during the remainder of his (or her) lifetime, and if such dis- 
ability shall occur at any time after the payment of the first premium on 
account of such insurance, while this Policy is in full force and effect and the 
said person is less than sixty years of age, the Company, upon receipt of due 
proof of such disability, will grant the following benefits.” 

The “Total and Permanent Disability” provision in the certificate is substan- 
tially the same. 

It is undisputed that Temples sustained a hernia while in the employ of the 
railroad and while this policy was in force. But defendant insurance company 
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contends that the fact that Temples worked at the same job after his injury as 
before, for six or eight months, and until discharged by the railway company, 
and afterwards worked in a restaurant for four months, opeated a filling station 
for three months, and was night watchman, conclusively shows that he was not 
totally disabled. 

Dr. Smith testified that he had hernia and that he was totally and per- 
manently incapacitated to do manual labor. Temples testified that, while holding 
his same job at the railroad, he only “waited on” the boiler maker; that the 
boiler maker, knowing his physical condition, did not ask him to lift heavy 
things, which had formerly been his job, but called other employees to help him 
when heavy pieces of equipment had to be moved; that he did practically nothing 
in his brother’s restaurant, but his brother kept him there as an act of charity; 
and that he did not have to do any work at the filling station, there were boys 
to do the work. 

Temples testified that he was not able to work since he was ruptured, but 
had to work or starve. 

[1] We are of the opinion that there was sufficient evidence on the question 
of his disability to carry the case to the jury. Metropolitan Life Insurance Com- 
pany v. Noe, 161 Tenn. 335, 31 S.W.(2d) 689; Kane v. Metropolitan Life Insur- 
ance Co. (Mo. App. 1934) 73 S.W.(2d) 826, 829; Horn’s Administrator v. Pruden- 
tial Insurance Company (1933) 252 Ky. 137, 65 S.W.(2d) 1017; Prudential Insur- 
ance Company v. Downs, 251 Ky. 208, 64 S.W.(2d) 902. 

[2] Total disability and permanent disability are issues of fact to be deter- 
mined on the evidence adduced in each individual case. Metropolitan Life Insur- 
ance Co. v. Noe, supra. 

“The phrase ‘total disability’ has a well-understood meaning in the law of 
insurance. It does not mean a state of absolute helplessness. The decisions, 
almost without conflict, define that condition as an inability to do the material 
acts necessary to the prosecution of insured’s business or occupation (and 
substantially all the material acts) in (substantially) his usual or customary 
manner. Cases so holding are too numerous to be set out. They are cited and 
quoted in 14 R. C. L. 1315, 1. C. J. 462, and Notes, 51 A. L. R. 1048, 41 A. L. R. 
13/6, 37 A. 1. R: 151, 24 Au LL. Ro 208. 

“One may still be described as totally disabled, although he is able at intervals 
to perform certain acts in connection with the former occupation or calling that 
he pursued.” Pacific Mutual Life Ins. Co. v. McCrary, 161 Tenn. 389, 392, 32 
S.W.(2d) 1052, 1053. ‘ 

_ “Most of the courts, as pointed out in the earlier annotations, adhere to the 
liberal rule that the ‘total disability’ contemplated by an accident insurance policy 
does not mean, as its literal construction would require, a state of absolute help- 
lessness; but the total disability contemplated means inability to do substantially 
all of the material acts necessary to the prosecution of the insured’s business or 
occupation, in substantially his customary and usual manner.” Burrell v. 


ge Life & Accident Insurance Company, 162 Tenn. 672, 679, 39 S.W.(2d) 
031, 1033. 


In Massachusetts Bonding & Insurance Company v. Worthy (Tex. Civ. App.) 
9 S.W.(2d) 388, 393, the court said: : 

“It may be that appellee was physically able to perform some light labor, 
or to do some few things that would earn compensation; but that fact would not 
conclusively negative total disability within the meaning of his policy. * * * We 
think it is sufficient if his injuries are such that he could not, in the exercise f 
ordinary prudence, perform any substantial part of the labor required in following 
some remunerative business or occupation.” 

“The fact that the insured may do some work or transact some business 
duties during the time for which he claims indemnity for total disability or even 
the fact that he may be physically able to do so is not conclusive evidence that 
his disability is not total, if reasonable care and prudence required that he desist.” 
Fitzgerald v. Globe Indemnity Co., 84 Cal. App. 689, 258 P. 458, 462; New York 
Life Insurance Co. v. McLean, 218 Ala. 401, 118 So. 753; Harrison v. Provident 
Life & Accident Insurance Co., 167 Tenn. 394, 70 S.W.(2d) 24. 

lhe case of Horn’s Administrator v. Prudential Insurance Company, supra, is 
very much in point. It was about a similar clause, and the Court of Appeals of 
Kentucky held it was a question for the jury. 
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The Court of Appeals of Missouri in an able opinion in the case of Foglesong 
v. Modern Brotherhood of America, 121 Mo. App. 548, 97 S. W. 240, 241, said: 

“Common knowledge of the occupations in the lives of men and women teach 
us that there is scarcely any kind of disability that prevents them from following 
some vocation or other, except in cases of complete mental inertia. We have 
examples of persons without hearing and without sight following a vocation— 
some without feet, and some without hands, engaged in business. The achieve- 
ments of disabled persons are seemingly marvelous. Under defendant’s theory, 
the plaintiff might embark in the peanut trade or follow the business of selling 
shoestrings or lead pencils, or follow some similar calling; in which instances, 
under the rule invovked, there would be no disability within the meaning of the 
policy. In our opinion, ‘such was not within the contemplation of the parties, In 
order to carry out the intent of the parties, it is our duty to disregard the broad 
language used which would have the effect to defeat the purpose of the contract 
and render it a nullity. It has been said that: ‘The policy is the law by which 
the mutual rights and liabilities of the parties are to be measured, and should 
be construed strictly against the insurer where they narrow the range and force 
of the allegation or provide for forfeiture. Renn v. Supreme Lodge, K. of P., 
83 Mo. App. 442; Hale v. Ins. Co., 46 Mo. App. 508. The language of the 
policy, ‘permanent and total disability of said member, which renders him unable 
to carry on or conduct any vocation or calling,’ the vocation of the insured not 
being designated, should be construed as meaning, if anything, the vocation or 
calling which he might be following at the time he became disabled, and not any 
vocation whatever which he might be able to follow after he had been disabled. 
Wall v. Casualty Co., 111 Mo. App. 504, 86 S. W. 491. We have seen to what 
absurd consequences a literal construction of the language would lead.” 

[3, 4] We think, the holding in the case of Prudential Insurance Company v. 
Wolfe (C. C. A.) 52 F.(2d) 537, is not the law in Tennessee, and the reasoning 
in the above case of Foglesong v. Modern Brotherhood of America, 121 Mo. App. 
548, 97 S. W. 240, 241, is much better, and more in accord with the Tennessee 
cases, such as Pacific Mutual Life Insurance Company v. McCrary, supra, and 
Harrison v. Provident Life & Accident Insurance Company, supra, and we are 
content to follow them. If a man is wholly, continuously, and permanently unable 
to follow his usual occupation or any other gainful occupation or work during his 
lifetime, then he is totally and permanently disabled within the meaning of the 
phrase “total and permanent disability,’ otherwise the clause would be rendered 
meaningless as stated in the case of Foglesong v. Modern Brotherhood oi 
America, supra. If he works when he is not able to work and when it impairs 
or endangers his health, and his disability is of such character that ordinary 
care requires him to desist, then total disability exists, and it is a question for 
the jury. Horn’s Administrator v. Prudential Insurance Company, supra. 

“Total disability does not mean absolute physical inability to work at one’s 
occupation, or to pursue any occupation for wages or gain; but it exists if the 
injury or disease of the insured is such that common care and prudence required 
him to desist and he did in fact desist from performing the labors incident to his 
occupation; in such circumstances total disability exists.” Cato v. Etna Life 
Insurance Company (1927) 164 Ga. 392, 138 S. E. 787, 791. 

The case of Attna Life Insurance Company v. Wells, 254 Ky. 650, 72 S.W.(2d) 
33, is very much in point. In that case the plaintiff, Wells, sustained a hernia 
while unloading some heavy steel while in the employ of the North East Coal 
Company, which company held a group policy with the insurance company. He 
was treated by the company’s doctor and returned to work as a “sand dryer,” 
a lighter job. Soon afterwards, while handling a tub of sand, he received a 
severe jerk and was badly ruptured. Again he was laid off for about a month, and 
then returned to work, where he did nothing but direct his boy, who actually did 
the work. His doctor testified that he was totally and permanently disabled. 
The testimony for the defendant insurance company contradicted this evidence 
to some extent. The case was submitted to the jury, which found for Wells. 
The Kentucky Court of Appeals affirmed the judgment. 

[5] No question is raised on the subject of whether he should have been 
required to undergo an operation. It was held in Tittsworth v. Ohio National 
Life Insurance Company, 6 Tenn. App. 206, that a person will not be required 
to undergo an operation that will endager his life. See, also, _- Standard 
Life Insurance Company v. Hurt, 254 Ky. 603, 72 S.W. (2d) 20 
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“Person insured under group disability policy held not required to undergo 
operation to remove his hernia to recover benefits of policy.” tna Life Ins. 
Co. v. Wells, supra. 

It results that the assignments of errors will be overruled, and the judgment 
will be affirmed. A judgment will be entered in this court for $2,000 and interest 
from June 11, 1934, to the present, together with the cost of the cause, in favor 
of Temples and against the insurance company and the surety on its appeal bond. 

Supplemental Opinion. 

[6, 7] In this cause since filing our original opinion our attention has been 
called to a fact that we had overlooked in preparing our original opinion, that is, 
we stated that the chancellor had decreed that complainant, Temples, recover 
$2,000, whereas, the chancellor rendered a decree on June 11, 1934, in favor of 
complainant, Temples, for $2,000, with interest from the date of the filing of the 
original bill in this cause, April 11, 1932, which interest amounted to $260, and 
therefore his decree was for a total of $2, 260 and we are asked to correct the 
matter and have the proper judgment entered. In this we think he is correct, 
as interest on a policy of life insurance is allowable as a matter of law from the 
date when payable. Knights of Pythias v. Allen, 104 Tenn. 623, 58 S. W. 241; 
Foster v. Illinois Travelers’ Home Insurance Company, 156 Tenn. 436, 300 S _W. 
7; Dushan v. Metropolitan Life Insurance Company, 14 Tenn. App. 422. 434. 
And, when the jury returns a verdict without adding interest, the court may 
allow and compute the interest. Knights of Pythias v. Allen, supra. We, of 
course, cannot allow more interest than allowed by the chancellor, as Temples 
has not appealed or assigned error. 

It results that our former opinion will be modified so as to allow the interest 
from date of the filing of the bi!l, as decreed by the chancellor, and a decree will 
be entered in this court for $2,260 and interest thereon from June 11, 1934, to 
the present. 

Faw, P. J., and De Witt, J., concur. 


NATIONAL AID LIFE ASS’N v. DEMPSEY. No. 4607. 


Court of Civil Appeals of Texas. Texarkana. Jan. 31, 1935. 
Rehearing Denied Feb. 7, 1935. 
79 Southwestern Reporter (2d) 647. 
1, INSURANCE. 

In action against assessment insurance company by wife of deceased member 
of mutual insurance company, evidence that assessment company did not tender 
in writing and forward by mail certificate of insurance to each member entitled 
to such certificate as agreed with mutual insurance company held to support 
judgment in favor of wife. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Error from District Court, Cass County; Reuben A. Hall, Judge. 

Action by Mrs. Lilla S. Dempsey against the National Aid Life Association. 
Judgment in favor of the plaintiff, and defendant brings error. 

Affirmed. 

W. J. Rutledge, Jr., of Dallas, for plaintiff in error. 

Carney & Carney, of Atlanta, for defendant in error. 


TEXAS PRUDENTIAL INS. CO v. WILLIS et al. No. 12970. 
Court of Civil Appeals of Texas. Fort Worth. Jan. 18, 1935. 
Rehearing Denied Feb. 22, 1935. 
79 Southwestern Reporter (2d) 651. 
1. INSURANCE. 

Supplemental petition, which alleged, in answer to insurer’s defense that insured 
was in ill health when policy was delivered, that insurer issued $1,000 policy sued on 
in exchange for one for $250, without medical examination, that at time of 
exchange insured’s mother told insurer’s agent that insured was in hospital, but 
that insured had recovered from ailment, and which prayed for judgment on $1,000 
policy was asked for in original petition, held not to state cause of action for recov- 
ery on $250 policy. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 


Appeal from District Court, Tarrant County; Frank P. Culver, Jr., Judge. 
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Action by Mrs. Bertha Willis and another against the Texas Prudential Insur- 
ance Company. From a judgment in favor of plaintiffs, defendant appeals. 

Reversed and remanded. 

Bryan, Stone, Wade & Agerton and G. W. Parker, Jr., all of Fort Worth, for 
appellant. 

Frank R. Graves, of Fort Worth, for appellees. 

Brown, Justice. 

In this case appellees, Mrs. Bertha Willis and her husband, A. F. Willis, 
brought suit against appellant, Texas Prudential Insurance Company, upon a life 
insurance policy for $1,000, together with penalty, interest, and attorney’s fees, said 
policy having been issued on the life of appellees’ daughter, Thelma Lorena Hull, 
making the usual averments relative to issuance of the policy, death of the insured, 
and failure to pay. 

Appellant insurance company answered, setting up as defenses that the insured 
was not in good health at the time the policy was delivered, and that the policy 
specifically provides that the policy shall not take effect until it is delivered to the 
assured and accepted by her during her lifetime, and while she is in good health, 
and alleged the ill health of the insured at the time the policy was delivered, and 
further alleged that the insured was confined in a hospital at the time the policy 
was delivered. 

Appellees, by a supplemental petition, denied generally the averments in 
appellant’s answer, and alleged further that long prior to the issuance of the $1,000 
policy, viz., in 1921, the insured applied to appellant for an insurance policy on her 
life in the sum of $250, which was issued to her, and that in November, 1931, the 
agents of the insurance company solicited the insured to change the $250 policy 
into a $1,000 policy, and by reason of such solicitation she surrendered the $250 
policy on November 18, 1931, and signed the application for the policy in the sum 
of $1,000, and on November 27, 1931, in consideration of the surrender of the for- 
mer policy and the payment of the premium provided, the appellant issued its 
policy No. 21390 (for $1,000), being the policy sued upon; and answered further 
that the insurance company required no medical examination of the insured. That 
at the time the policy was delivered to the plaintiff, mother of the insured, Mrs. 
Willis, she informed the agent of the company that the insured was then in the 
hospital, and alleged further that the insured fully recovered from the ailment 
for which she was confined; and pleaded that the acts set out constituted a waiver 
on the part of the insured. And this supplemental petition concludes as follows: 
“Wherefore, plaintiffs pray as in their original petition.” 

The trial court submitted only one issue of fact to the jury, viz., “Do you find 
from a preponderance of the evidence that the plaintiff, Mrs. Bertha Willis, told 
the company’s agents, C. C. Powell and B. H. Hale, at the time of the delivery of 
the policy in question to her, that the insured, Mrs. Thelma Lorena Hull, was in 
the hospital for treatment?” To which the jury answered, “Yes.” 

After receiving such verdict the trial court entered judgment that appellees, 
Mrs. Bertha Willis, joined by her husband, A. F. Willis, recover of the defendant, 
Texas Prudential Insurance Company, appellant here, the sum of $250, together 
with $30 statutory penalty and $75 attorney’s fee, being in the aggregate the sum 
of $355. The defendant insurance company has appealed from this judgment. 

[1, 2] We do not believe that the averments of the plaintiffs’ supplemental 
petition state a cause of action upon the original policy issued for the principal 
sum of $250. We are further of the opinion that it is not the office of a supple- 
mental petition to set up a different cause of action from that set forth in the 
petition upon which plaintiffs went to trial, and appellant’s fourth assignment of 
error, complaining of the rendition of such judgment, is sustained. We do not 
deem it necessary to notice at this time the other assignments of error, since we 
have concluded that the case should be reversed and remanded for a new trial. 

Reversed and remanded. 


AMERICAN BANKERS’ INS. CO. et al. v. WALLER. No. 3136. 
Court of Civil Appeals of Texas. El Paso. Feb. 14, 1935. 
79 Southwestern Reporter (2d) 660. 
1. INSURANCE. 


Under life policy making proof of death condition precedent to right of 
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recovery, it is incumbent on plaintiff to allege and prove such proof was furnished 
or waiver thereof shown. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

2, INSURANCE. 

In action on life policy, plaintiff’s failure to furnish proof of death on ground 
that insurer had waived proof through denial of liability by alleged agents held 
to defeat recovery, where there was complete lack of competent evidence to show 
that agent’s status as such would have expressly or impliedly authorized them to 
act for insurer in denying liability. 

(For other cases, see Insurance, Dec. Dig. § 665|8].) 

Appeal from County Court at Law No. 1, Dallas County; Paine L. Bush, 
Judge. 
~ Action by Ima Waller against the American Bankers’ Insurance Company and 
another. From an adverse judgment, named defendant appeals. 

Affirmed in part, and reversed and remanded in part. 

Simpson & Brewster, of Fort Worth, for appellant. 

G. E. Shaw, of Dallas, for appellee. 

Hiccins, Justice. ’ 

This is a suit by Ima Waller against the American Bankers’ Insurance Com- 
pany and the Southern General Mutual Life Insurance Company upon a _ policy 
dated November 7, 1932, issued by the first named defendant, insuring the life of 
Andrew Waller, who died April 21, 1933, in which policy the plaintiff was named 
as beneficiary and by the terms of which said defendant agreed to pay to the 
beneficiary $500 immediately upon receipt of due proof of death of the insured. 
As against the Southern General Mutual Life Insurance Company it was alleged 
that on February 27, 1933, such company took over the assets of its codefendant 
and assumed its liability upon the policy. 

Among other defenses, the defendant set up failure to furnish proof of death 
of the insured, in reply to which plaintiff pleaded waiver of such proof arising 
out of a denial of liability upon the policy by defendants’ agents, W. C. Neal and 
F. H. McDugal. Plaintiff recovered judgment against both defendants as sought, 
from which the American Company appeals. 

\ number of propositions relate to matters of which only the Southern 
General Company could complain, and, since that company has not appealed, there 
is no occasion to consider such propositions. 

[1] Under the terms of the policy, proof of death of the insured was a con- 
dition precedent to any right of recovery. It was incumbent upon the plaintiff to 
allege and prove that such proof was furnished or a waiver thereof shown. Ameri- 
can N. L. I. Co. v. Rowell (Tex. Civ. App.) 175 S. W. 170. 

[2] There is no competent evidence whatever to show that Neal or McDugal 
had any authority to take any action which would operate against appellant as a 
waiver of proof of death. It may be doubted whether there is any competent evi- 
dence to show that they were appellant’s agents in any capacity. But, conceding 
the sufficiency and competency of the evidence of agency, there is a complete lack 
of competent evidence to show that their status as such would expressly or 
impliedly authorize them to act for appellant in denying liability upon the policy. 
The various propositions presenting this phase of the case are sustained. 

The judgment against the Southern General Mutual Life Insurance Company 
is not disturbed; as against the American Bankers’ Insurance Company the judg- 
ment is reversed and remanded. 


PELLON et ai. v. CONNECTICUT GENERAL LIFE INS. CO. (two cases). 
Supreme Court of Vermont. Washington. Jan. 3, 1935. 
Motion for Reargument May 7, 1935. 
178 Atlantic Reporter 902. 


2. INSURANCE. 

Evidence in actions on life insurance policies held insufficient to take to jury 
question whether defendant had information which, if pursued with reasonable 
diligence, would have led to discovery of insured’s tubercular condition and falsity 
of his representations in application as to his health. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
On Motion for Reargument. 
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4. INSURANCE. 

Whether undisputed facts, which evidence in actions on life insurance policies 
showed that reasonable inquiry by insurer would have produced, charged insurer 
with knowledge of insured’s false representations in application as to his freedom 


from tuberculosis and good health, was for court, not jury, to determine. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 
6. INSURANCE. ; 

Plaintiffs in action on life insurance policies, procured by insured’s fraud, are 
bound by questions and answers in application therefor. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

7. INSURANCE. ; 

Life insurance company held chargeable with its medical examiner’s knowledge 
of insured’s physical condition, but not estopped thereby to set up fraud in pro- 
curing life insurance policies by false statement in application that insured did not 
have tuberculosis, in view of improbability that further inquiries of insured by 
such examiner would have elicited true facts. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

8. INSURANCE. 

Life insurance company held not estopped to set up insured’s fraud in pro- 
curing life insurance policies by falsely stating in application that he did not have 
tuberculosis because of its failure to look up available records of insured’s sputum 
tests, in view of statement in application that insured had not had doctor for five 
years. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


Exceptions from Washington County Court; John S. Buttles, Judge. a 
Actions by Antonia Pellon and others against the Connecticut General Life 

Insurance Company. Judgments for plaintiffs, and defendant brings exceptions. 
Reversed and rendered. 


Argued before Powers, C. J., and Slack, Moulton, Thompson, and Sherburne, 
a5. 

George B. Young, of Montpelier, and J. Ward Carver, of Barre, for defendant. 

Theriault & Hunt, of Montpelier, for plaintiffs. 

SHERBURNE, Justice. 


These cases have been here before, see 105 Vt. 508, 168 A. 701, and again 
come here upon defendant’s exceptions after verdict and judgment for the plain- 
tiffs. They are actions upon two life insurance policies on the life of Venerando 
Paz. The defense was fraud on the part of the insured in procuring the policies. 
The plaintiffs denied the charge of fraud, and they alleged and claimed a waiver 
by defendant of any forfeiture and that the defendant was estopped from claim- 
ing one. 

After the evidence was all in, defendant moved for a directed verdict upon 
the ground of fraud, and upon the further grounds: “That on the undisputed 
evidence no facts appear which charge this defendant with knowledge of any ot 
the misrepresentations in the application; the M. I. B. card reading ‘High pulse 
rate and consumptive tendency’ had no tendency to establish or give notice to the 
defendant that Mr. Paz had, or had been told that he had, tuberculosis of any 
organ, chronic cough or expectoration, or any disease of the lungs or throat, or 
had had positve sputum tests, or had had medical advice during the past five 
years, or that he had a family physician, or was not in good health at the time 
of the application for this insurance, Part II, and there could be no waiver by 
the defendant without actual or imputed knowledge of those facts, and no such 
knowledge came to its attention and no such knowledge was imputed to it,” and 
“that on the uncontradicted evidence reasonable inquiry would not disclose any 
of the misrepresentations complained of, and that on the uncontradicted evidence 
tracing the information contained on the M. I. B. card to the source of the 
information thereon does not disclose any of the misrepresentations which we now 
claim.” The court overruled the motion and allowed exceptions on each and every 
ground thereof; and, following our former opinion that the plaintiffs were bound 
by the questions and answers appearing in the written application, and that the 
insured, at the time he signed the application, had tuberculosis, and he knew it, 
and that his misrepresentations in the application were material to the risk and 
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induced the contract, the court ruled that “it was a fraud as a matter of law,” 
and only submitted to the jury the issue of waiver or estoppel. 

The facts shown upon the issue of fraud are substantially like those detailed 
in our former opinion and need not be set forth again. As the facts shown upon 
the issue of waiver or estoppel are substantially different from those shown at 
the former trial, we mention all facts that appear to be material, although we 
may be repeating in large part what already appears in the former opinion. 

Part II of the application was signed by the insured on October 7, 1929, and 
he was examined by defendant’s medical examiner on that date. The policies were 
dated October 14, 1929, but were not sent out of the home office of the defendant 
until October 25. The first premium was paid by the insured on December 14, 
1929, the last day the policies could be put into force. The charge of fraud alleged 
against insured and relied upon in defense is based upon the following questions 
and answers in Part II of the application: 

“7, Have you at any time had or been told that you had (b) asthma, tuber- 
culosis of any organ, spitting of blood, chronic bronchitis, chronic cough or 
expectoration, pleurisy, pneumonia, palpitation or any disease of the heart, lungs, 
or throat? A. No.” 

“8. (a) Have you had medical advice during the last five years? If so, for 
what ailments, duration and approximate dates? Give names and addresses of all 
physicians consulted. A. No.” 

“8. (b) Name of family physician. A. None.” 

“9. Are you now in good health? A. Yes.” 

The result of the physical examination showed a loss in weight of three 
pounds over the past year, the cause of which was ascribed to the recent death of 
insured’s wife; a systolic blood pressure of 120 and a pulse rate of 80. The 
examiner reported that the respiratory murmur was clear and distinct over every 
part of both lungs and that the lungs were free from every indication of disease, 
and stated that in his opinion the risk was first class, and recommended its accept- 
ance. 

There is an inspection service used by most of the leading insurance companies 
which the defendant had found to be reliable. Before this application was approved, 
a report had been procured from the company rendering this service. This report 
stated that the applicant was a very healthy man and a desirable insurance risk, 
that it learned of no illness, past or present, that might affect the risk, nor heard 
of the applicant or any of his family having had consumption. It also stated that 
his general reputation as to character and morals was good. 

On October 14, 1929, insured signed an application to the Mutual Life Insur- 
ance Company of New York for a $10,000 policy in that company. He was exam- 
ined on that date by Dr. W. R. Harkness, its medical examiner. In this applica- 
tion there were questions of similar import to those in the application to the 
defendant above quoted, and similar answers were given by insured. Dr. Harkness 
found a systolic blood pressure of 110 and a pulse rate of 110. In reply to the 
question: “Do careful inquiry and thorough physical examination show any indi- 
cation of past or present disease or functional disturbance of the heart, arteries, 
respiratory organs?” he answered: “No” to each. In reply to the question: “Do 
vou know of anything in connection with the insured’s physical condition, family 
history or past health record not already recorded, which would affect his insura- 
bility?” he answered: “No.” With his report of this examination Dr. Harkness 
sent to the company a letter reading as follows: “On examination of Mr. Paz, this 
afternoon, he appeared somewhat lighter than when I examined him three years 
ago and while my examination brought out nothing definite, I could not help think- 
ing there might be a tubercular condition developing. His rather high pulse and 
low systolic made it rather of a suspicious case.” The Mutual Life Insurance Com- 
pany rejected this application. 

_ There is a bureau through which information relative to rejected applicants 
is communicated to life insurance companies which subscribe to the service. On 
October 24, 1929, the Mutual Life Insurance Company reported in code to this 
bureau relative to Mr. Paz that he had a rapid pulse and consumptive tendency, 
the only basis for which was Dr. Harkness’ examination and letter. On October 
28, 1929, the defendant received from this bureau a card in code, called in the 
record an “M. I. B.” card, which gave the information communicated to it as 
above. The card was handled by one of twenty-five clerks in the records depart- 
ment of the home office. It was the duty of this clerk to minute the receipt of the 
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card on the file mark or work sheet pertaining to the insured, and then file the 
card in alphabetical order in the records department, where such cards were kept 
on file. Through error, the notation was not made on the file mark, but the card 
was kept and filed in its proper place. Although the information conveyed by the 
card did not come to the attention of any of the defendant’s officers, whose duty 
it was to issue policies or pass upon risks, until a few days before the former 
trial, we have held that the defendant will be presumed to have knowledge of its 
contents. 105 Vt. 508, at page 521, 168 A. 701. It is unnecessary to determine if 
this card accurately described the condition found by Dr. Harkness, as it is 
obvious that the defendant cannot be presumed to have had more information from 
it than was furnished by Dr. Harkness to the Mutual Life Insurance Company. 
At the time the card was received at the home office of the defendant the policies 
had been sent to an agent for delivery to the insured; but by their terms they 
were not in force because the first premium had not been paid. The policies on 
November 8, 1929, were in defendant’s possession at its home office for the pur- 
pose of change of beneficiaries. Premiums were paid by the insured, and accepted 
by the defendant to the date of his death. 

The defendant’s lay underwriter, who approved this application, testified that 
if he had had the information conveyed by the card on October 25, 1929, the day 
the policies were sent out, he would not have passed the insurance but would have 
referred it to the medical department. Dr. Robinson, defendant’s medical director, 
called and examined.as a witness for the plaintiffs, testified on direct examination 
that had the application for this insurance, part II which includes the questions 
asked of the insured by the medical examiner and the medical examination, come 
along to him from the lay underwriter, and in addition to the information set out 
in the application, there had been any indication that Mr. Paz had been found by 
some other company at approximately the time of the application to have been 
suspected of a consumptive tendency, he would not have approved pending investi- 
gation of the suspicion, and would have investigated; but, if the policies had been 
sent out before the information was received, he would have done nothing and 
would not have investigated. Later, upon cross-examination, he testified that if he 
had also had the inspection report above referred to, upon which he found nothing 
unfavorable, he would have approved the risk, and, if the policies had been issued, 
would have allowed the insurance to stand as issued. He further testified that, 
although a rapid pulse rate may have something to do with tuberculosis, and that 
is One reason why it is taken, he would have attached no significance to it in this 
case, as the report of their medical examiner showed a pulse rate of only 80, 
and there are so many things that may cause a rapid pulse, such as nervousness 
aud excitement. He also testified that a low systolic blood pressure has no relation 
in itself to tubercular trouble, although it may exist with other things; that a 
high pulse rate and low systolic as reported by Dr. Harkness have no significance 
under the circumstances. He testified further that the selection of risks is a 
matter of judgment within certain limits, and that one medical department would 
approve a man where another would not. 

Dr. Bisson of Montpelier, called by plaintiffs, testified that a high pulse rate 
usually goes with tuberculosis. Upon cross-examination he testified that, if on 
October 7, an examination showed a pulse rate of 80, and a week later an exam- 
ination showed a pulse rate of 110, and after a very thorough examination ot all 
the respiratory organs and a good thorough physical examination showing that 
everything about the man was in first class condition except the pulse rate, he 
would not have thought he had tuberculosis and would not have thought it neces- 
sary to examine further; but upon redirect testified that if he learned that an 
examination by a competent practitioner indicated to such practitioner that the 
patient was developing a tubercular condition, he would have proceeded further. 

Dr. Harkness, called by plaintiffs, testified that “a pulse rate of 110 in an 
examination carries considerable significance; in fact it is very high, and that 
would be—the first condition brought to his attention would be a tubercular con- 
dition,” and he “would follow it up with a more complete examination. Of course 
that carries on a high temperature, chest stethoscope findings and digestion, loss of 
weight, and all the many irregularities and symptoms that go with that condition, 
and finally sputum testing, with the X-ray.” He went over him with the stetho- 
scope and did not get any chest symptoms consistent with T. B. finding. He testified 
that he had known a man to have a pulse rate as high as 110 and not have tuber- 
culosis: that a good many causes might produce it; that it is sometimes produced 
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by nervousness or excitement; that his letter did not indicate that Paz was not an 
insurable risk, but that while he could not find anything definite, he was suspicious 
of a tubercular condition; that his suspicion was based upon three things, the 
pulse, low systolic, and loss of weight. That the normal systolic for a man of 
Paz’ then age is 135, and he would consider anything below 120-125 as an indica- 
tion of bad heath. He did not remember and had no record of Paz’ loss in weight, 
and in reply to a question if there had been a loss of three or four pounds within 
a few months, where a man had been through the serious illness of his wife, 
resulting in her death, would that be surprising, answered that he did not con- 
sider three or four pounds any loss of weight. 

[1] Under the foregoing circumstances did the defendant have information 
which, if pursued with reasonable diligence, would have led to a discovery of the 
true facts, according to the rule stated in our former opinion? The knowledge of 
the person whose acts are relied on to establish a waiver or estoppel must be of 
essential facts necessary to enable a person of ordinary prudence and judgment to 
act understandingly, and it must be knowledge as distinguished from mere infer- 
ence. 32 C. J. 1322; Cable v. U. S. Life Ins. Co., 111 F. 19, 49 C. C. A. 216; Life 
& Casualty Ins. Co. v. King, 137 Tenn. 685, 195 S. W. 585; Germania Life Ins. 
Co. of N. Y. v. Lauer, 123 Ky. 727, 97 S. W. 363. 

[2] Dr. Harkness’ letter and examination of the insured did not show that he 
had tuberculosis or that he was not an insurable risk. They merely showed a 
suspicion that a tubercular condition might be developing. The policies had been 
issued, although not in force. As defendant’s medical director testified, the selec- 
tion of risks is a matter of judgment within certain limits. He was plaintiffs’ wit- 
ness and was held not to be hostile. Under the circumstances the defendant would 
have allowed the insurance to stand as issued, knowing that the insured was sus- 
pected by one doctor of having a tubercular condition developing, in view of the 
other favorable information it had available; but it is manifest that it would not 
have accepted the premiums if it had known the actual condition of the insured 
and that his statements in the application were false. 

Until the defendant saw the death certificate and learned who the attending 
physician was and called upon him, it had no actual knowledge that the insured 
had had tuberculosis, or that he had had a family physician, or had consulfed 
doctors within five years before his application for insurance, or had spit blood, 
or had been told that he had tuberculosis. From then on the proof unraveled, 

a starting point had been found. Had the defendant gone directly to Dr. Harkness, 
it would not have learned of the falsity of these representations. Furthermore, 
nearly all of the acquaintances and relatives produced at the trial testified to the 
ability of the insured to do hard manual labor and to his appearance of apparent 
good health up to a few days before his death. Reasonable diligence did not 
require going back to Dr. Harkness’ examination and letter to make a canvass of 
the physicians in so large and populous a territory or to test insured’s sputum. 

We hold that the plaintiffs have not shown that the defendant had informa- 
tion which, if pursued with reasonable diligence, would have led to a discovery of 
the true facts and of the falsity of insured’s representations. 

|3] In arriving at our conclusion, we have adhered to our practice that a 
decision in a case by a court of last resort is the law of that case on the points 
presented throughout all the subsequent proceedings therein, and no question thea 
necessarily involved and decided will be reconsidered by the court in the same case 
on a state of facts not different in legal effect. Barclay v. Wetmore & Morse 
Granite Co., 94 Vt. 227, 230, 110 A. 1, and cases cited. However stringent may be 
the practice in refusing to reconsider what has been done, it still is but practice, 
not want of jurisdiction, that makes the rule. If we should become satisfied that 
we had made a mistake, we have power to reopen and reconsider a matter. 
Remington v. Central Pacific Railroad Co., 198 U. S. 95, 100, 25 S. Ct. 577, 49 
L. Ed. 959, 963. 

_ A comparison with our former opinion shows a substantial difference in the 
facts at the last trial from those of the first trial. Certain conclusions which are 
stated in our former opinion, although sustained by the evidence at the first trial, 
are not borne out by the evidence at the last trial. On page 521 of 105 Vt., 168 
\. 701, 707, we state that the “M. I. B.” “card clearly indicates that the representa- 
tions of the insured in the written application were not complete or true, and, i 

view of the nature of the contract, it was sufficient to put the defendant upon 
inquiry.” Again on page 523 of 105 Vt., 168 A. 701, 707, “the ‘M. I. B.’ card 
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informed the defendant that the written application contained false representa- 
tions.” At the first trial these conclusions were borne out by the testimony of 
Dr. Robinson. The application of insured to the Mutual Life Insurance Company 
with his answers therein and the report and letter of Dr. Harkness were not then 
in evidence. Dr. Robinson did not so testify at the last trial and there was no 
evidence to that effect. 

The plaintiffs complain of inadequate briefing on the part of the defendant. 
It is true that defendant’s brief may be properly criticized in some respects, par- 
ticularly in arrangement, but we think that it is adequate to cover the matters 
discussed by us. 

For the reasons stated, defendant’s motion should have been granted. This 
disposition of the cases makes it unnecessary to discuss the other exceptions. 

Judgment reversed, and judgment for the defendant to recover its costs it 
each case. 

On Motion for Reargument. 

On leave, duly obtained, counsel for the plaintiffs have filed a motion for 
reargument in these cases, pending which the entry of judgment has been withheld. 

For a better understanding of the motion, we first quote from our opinion as 
follows: “A comparison with our former opinion shows a substantial difference 
in the facts at the last trial from those of the first trial. Certain conclusions which 
are stated in our former opinion, although sustained by the evidence at the first 
trial, are not borne out by the evidence at the last trial. On page 521 of 105 Vt., 
168 A. 701, 707, we state that the ‘M. I. B.’ ‘card clearly indicates that the 
representations of the insured in the written application were not complete or 
true, and, in view of the nature of the contract, it was sufficient to put the defend- 
ant upon inquiry.’ Again on page 523 of 105 Vt., 168 A. 701, 707, ‘the “M. I. B.” 
card informed the defendant that the written application contained false repre- 
sentations.’ At the first trial these conclusions were borne out by the testimony of 
Dr. Robinson. The application of insured to the Mutual Life Insurance Company 
with his answers therein and the report and letter of Dr. Harkness were not then 
in evidence. Dr. Robinson did not so testify at the last trial and there was no 
evidence to that effect.” 


Plaintiffs say that, although avowing our adherence to the law of the case, we 
have reached our decision by a differentiation of the evidence at the two trials in 
respects not changing the legal effect of the “M. I. B.” card as determined at the 
former trial, and have thus reached a result amounting to a complete departure 
from the law of the case. They refer particularly to the testimony of Dr. Robin- 
son as to what he would or would not have done had he known of the card and 
its background, as recited in the opinion. Overlooking the claim to the contrary 
in the last complete paragraph on page 19 of defendant's brief, they say that “such 
differentiation was not claimed nor argued by the defendant at the hearing, nor 
was it to be anticipated by the plaintiffs.” They set forth fifteen subordinate 
grounds of the motion under this heading. 

First, they say that we have not recited any evidence of Dr. Robinson or of 
any other witness that will change in legal effect the indicative or informative 
office of the card or the background of the card. In the second, third, fourth, and 
fifth subordinate grounds, they say that we have overlooked the facts that the 
indicative and informative effect of the card cannot be any other or different at 
this trial than it was at the other trial, and that if the card at the first trial clearly 
indicated that the insured’s representations were not complete and true and informed 
the defendant that the written application contained false representations, as we 
formerly held, it indicated the same thing and gave the same information at this 
trial, unaffected by what any officer or agent of the defendant may say he would 
or would not have done if he had known about it; that we have overlooked what 
we said in the former opinion that “the card clearly indicates that the representa- 
tions of the insured in the written application were not complete or true,” and that 
the “card informed the defendant that the written application contained false 
representations,” is none the less true now that the basis of the card appears; that 
such basis, in a greater degree than the card itself, has the same indication and 
furnishes the same information; that there is nothing, and can be nothing in the 
testimony of Dr. Robinson as to what he would or would not do, that can affect 
the indicative or informative force of the card or of what lay back of it; and that 
while Dr. Robinson’s testimony at the former trial was held to be of a character 
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that “leaves no room for doubt” as to putting the defendant on inquiry, his testi- 
mony here as to what he would or would not have done, even if different, could 
not as a matter of law make that force different in its legal effect; they say that 
the decision appears to rest upon some supposed material difference in the testi- 
mony of Dr. Robinson as to what he would or would not have done if he had had 
the information upon which the card was based, but that we have overlooked the 
fact that what Dr. Robinson would or would not have done, while a subject proper 
to be proved, was not determinative of the question of the knowledge imputable 
to the defendant, and that his testimony here, if different from his testimony at 
the first trial, in this regard, could not effect a change in the legal effect of the 
card and its background; and they further say that we have overlooked the fact 
that whatever Dr. Robinson says he would or would not have done, the deter- 
minative factors are what would constitute reasonable inquiry and what facts as 
to insured’s health would have been disclosed by reasonable diligence in prosecut- 
ing its inquiry, both of which questions we formerly held were for the jury, yet 
now hold, upon evidence of greater significance than the card alone, that such 
questions are not for the jury. 

We agree with the plaintiffs that the indicative and informative effect of the 
“M. I. B.” card, standing alone, cannot be any other or different at this trial than 
it was at the former trial, and that it cannot be affected by what any officer or 
agent of the defendant may say he would or would not have done if he had known 
about it. But the evidence at the second trial, which was not produced at the first 
trial, which disclosed the basis of the statement “consumptive tendency” in the 
card, deprives the card of the indicative force given to it in the former opinion 
that it informed the defendant that the written application contained false repre- 
sentations, as a suspicion that “there might be a tubercular condition developing” 
does not support the statement “consumptive tendency.” We also agree that irre- 
spective of what Dr. Robinson says he would or would not have done, the deter- 
minative factors are what would constitute reasonable inquiry and what facts 
as to insured’s health would have been disclosed to the defendant by reasonable 
diligence in prosecuting its inquiry. 

That a reasonable inquiry required an investigation as to the facts upon which 
the information in the “M. I. B.” card was based may be admitted. If such an 
investigation had been made, the following facts, which we repeat for clarity, 
would have appeared from evidence that was not produced at the former trial. 

On October 14. 1929, insured signed an application to the Mutual Life Insur- 
ance Company of New York for a $10,000 policy in that company. He was exam- 
ined on that date by Dr. W. R. Harkness, its medical examiner. In this applica- 
tion there were questions of similar import to those in the application to the 
defendant quoted in the opinion, and similar answers were given by insured. Dr. 
Harkness found a systolic blood pressure of 110 and a pulse rate of 110. In 
reply to the question: “Do careful inquiry and thorough physical examination 
show any indication of past or present disease or functional disturbance of the 
heart, arteries, respiratory organs?” he answered: “No” to each. In reply to the 
question: “Do you know of anything in connection with the insured’s physical 
condition, family history or past health record not already recorded, which would 
affect his insurability?” he answered: “No.” With his report of this examination 
Dr. Harkness sent to the company a letter reading as follows: “On examination 
of Mr. Paz this afternoon, he appeared somewhat lighter than when I examined 
him three years ago and while my examination brought out nothing definite, 1 
could not help thinking there might be a tubercular condition developing. His 
rather high pulse and low systolic made it rather of a suspicious case.” At the 
trial Dr. Harkness testified that this letter did not indicate that Paz was not an 
insurable risk. 

These facts are not contradicted by the plaintiffs. So far as it appears from 
the evidence produced at the second trial, they are the only facts that a reasonable 
Investigation would have produced. 

[4] When the case was here before, there was no certainty what facts would 
have been produced if there had been a reasonable inquiry by the defendant, and 
we held that, from the facts which were produced at the trial and from other cir- 
cumstances shown in evidence, the jury might find that the defendant was estopped 
trom asserting a forfeiture. But all the facts and circumstances which a reason- 
able inquiry would have produced were brought out in the second trial, and, as 
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the facts are not disputed, the question whether such facts charge the defendant 
with knowledge of the false representations of the insured in the written applica- 
tion is for the court. Cummings v. Connecticut General Life Ins. Co., 102 Vt. 
351, 362, 148 A. 484. 

In the sixth subordinate ground plaintiffs say that we have overlooked the 
facts that the difference in Dr. Robinson’s testimony did not change the legal 
effect of the evidence as to the force of the “M. I. B.” card; that at the former 
trial he testified that if he had had the information conveyed by the card, he would 
not have approved the application; that at this trial he testified to the same thing, 
except that he would not have approved it pending investigation and would have 
investigated; and that nevertheless the fact that the application had been approved 
by the underwriting department and these policies had been sent out before the 
card was received by the defendant appeared in the former trial the same as in 
this trial. It appears, however, that at this trial Dr. Robinson was permitted to 
testify as to what he would have done only upon the basis of the information back 
of the card, not upon what the card itself said, and that he also testified that if he 
had had the inspection service report, which was not introduced into the evidence 
at the former trial, he would have approved the risk. 

[5] As to the seventh subordinate ground, we did not treat the evidence of 
Dr. Robinson that if the policies had been sent out, he would have done nothing 
and would not have investigated, as alone controlling and determinative of what 
the defendant should have done. Cases have to be decided upon the evidence. Dr. 
Robinson was plaintiff’s witness, and so far as his testimony was neither expressly 
nor impliedly contradicted plaintiffs are bound by it. Wellman, Adm’r v. Wales, 
98 Vt. 437, 440, 129 A. 317. Plaintiffs refer to defendant’s claim as to the capacity 
in which one Frattini acted. We did not consider this claim. 

The eighth, tenth, eleventh, and thirteenth subordinate grounds merely present 
similar questions to the foregoing and are answered by what we have said. In the 
ninth subordinate ground plaintiffs say that although avowing our adherence to 
the law of the case, nevertheless, after remanding the case for determination by 
the jury of what was a reasonable inquiry upon the basis of the “M. I. B.” card 
alone, we have now held that the additional information lying back of the card, 
together with competent medical testimony of the significance of that informa- 
tion, is not sufficient to make the question of reasonable inquiry for the jury. This 
amounts to nothing more than the presentation of matters which have already 
received our careful consideration and have been decided. Goodwin, Adm’x v. 
Gaston et al., 103 Vt. 357, 370, 154 A. 772; McAllister v. Benjamin, 96 Vt. 475, 
500, 121 A. 263. 

In the twelfth subordinate ground the plaintiffs say that there was still a 
question for the jury if the testimony of defendant’s underwriters was such as to 
raise some doubt. It was not such. 

In the fourteenth subordinate ground the plaintiff’s say that Dr. Robinson’s 
testimony is sufficient to warrant an inference that the defendant was more intent 
on getting in the premiums and thereby putting the insurance in force than in 
making an inquiry. We do not think so. 

In the fifteenth subordinate ground plaintiffs say that we have not viewed the 
evidence most favorably to the plaintiffs in arriving at our conclusion, and in the 
sixth main ground of the motion they point out several instances where they claim 
we have disregarded the rule whereby they are entitled to have the evidence viewed 
in the light most favorable to them. We have carefully read all the evidence and 
have mentioned in the opinion fair quotations from the medical testimony, and in 
so doing have given the plaintiffs all that they are entitled to under this rule. We 
could have quoted more extensively, but have had to condense what we had to 
say within a reasonable length. Although it is much a matter of judgment, we 
are satisfied that we have covered the matters accurately and in sufficient detail. 
We overlooked nothing that has been suggested. 

[6, 7] In their second main ground of the motion plaintiffs say that we have 
given no effect, on the question of what was reasonable inquiry, to the knowledge 
with which, on the issue of forfeiture, the defendant was by law chargeable, 
namely the knowledge of its own medical examiner, that is, that none of the ans- 
wers relied on in the application, purporting to be the answers of the insured, were 
in fact such, and that the insured was not inquired of, and made no answer, as to 
tuberculosis. The questions which defendant’s medical examiner asked insured, 
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and his answers, were substantially the same as at the former trial, and as given 
on page 513 of 105 Vt., 168 A. 701. Although because of insured’s fraud the plain- 
tiffs are bound by the questions and answers appearing in the application, we agree 
that the defendant was chargeable with the knowledge of its medical examiner, 
and that this knowledge would have become a factor in case an investigation had 
been required. We did not overlook this as claimed by the plaintiffs. But assum- 
ing, contrary to our holding, that the defendant had information, the basis for 
which required an investigation, it is improbable that, had the medical examiner 
been required to seek out the insured and ask the identical questions in the applica- 
tion, he would have gotten any different answers from those already set down. 
or than Dr. Harkness got when he asked substantially similar questions for the 
Mutual Life Insurance Company. The insured knew that he had tuberculosis, 
and by concealment of that fact was trying to load up with a large amount of 
life insurance. 

In their third main ground of the motion plaintiffs say that we overlooked the 
fact that whatever particular answers in the application were false, the fraud of 
insured lying at the root of the forfeiture rests upon the ultimate fact that he 
had tuberculosis and concealed it upon examination. A more careful reading of 
the opinion will not bear this out. The remaining matters mentioned under this 
ground are disposed of by what we have already said, except that we cannot pass 
over without comment the misconception of the opinion by plaintiffs’ attorneys, 
when they state that we appear to have adopted certain reasoning by holding in 
effect that even if the defendant had had in its file the reports of insured’s sputum 
tests from the state laboratory, instead of the “M. I. B.” card, it would yet be 
ruleable as a matter of law that there was no waiver. 

[8] In the fourth ground of the motion plaintiffs mention the availability of 
the records of insured’s sputum tests. All that need be said as to this is to ask 
why the defendant should have looked these up or have suspected their existence, 
when it had been told that the insured had not been sick to have a doctor. 

In their fifth ground plaintiffs speak of imputed knowledge. There was none 
here in the respects claimed. 

The remaining ground of the motion is sufficiently covered by what we have 
already pointed out. 

Motion for reargument denied. Let full entry go down. 
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MASSACHUSETTS oe wee ASS’N, Inc. v. PICARD. 
No. 7379. 
Circuit Court of Appeals, Fifth Circuit. April 9, 1935. 
76 Federal Reporter (2d) 684. 
1. INSURANCE. 


That insured, suffering from arterio-sclerosis, had taken automobile trip from 
Shreveport, La., to Galveston, Tex., to see heart specialist just prior to effective 
date of rider to policy providing for continuation, during confinement, of indem- 
nity payments after expiration of period covered by face of policy, held insuffi- 
cient to overcome finding that confinement became necessary before expiration of 
period. 


(For other cases, see Insurance, Dec. Dig. § 525.) 
2. INSURANCE. 

That insured, suffering from arterio-sclerosis, called, during period for which 
recovery was sought, at physician’s office and under physician’s orders took short 
walks for exercise and short rides in automobile for fresh air for sole object of 
benefiting health held not to preclude finding that insured was “confined within 
house” within meaning of rider to health policy providing for payment of indem- 
nity during such period. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Sibley, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Western District 
of Louisiana; Benjamin C. Dawkins, Judge. 

Action by Michel Shelly Picard, etc., against the Massachusetts Protective 
Association, Inc. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Richard B. Montgomery, Jr., of New Orleans, La., and Frederick H. Nash, 
of Boston, Mass., for appellant. 

Elias Goldstein, of Shreveport, La., for appellee. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Bryan, Circuit Judge. 


In an action on the health feature of an insurance policy the insured, Dr. 
Picard, recovered judgment upon a trial held before the district judge without 4 
jury. Pending this appeal by the insurance company the insured died, and his 
administratrix was substituted as appellee. The only material assignment of error 
is that the court erred in refusing to grant appellant’s motion for a judgment 
in its favor. 

The policy sued on insures against loss of time resulting from disease which 
causes total disability and requires the regular and personal attendance of a 
licensed physician. Clause E provides that the insurance. shall not cover periods of 
disability exceeding 365 days in the aggregate; and it defines total disability to 
mean inability to engage in any gainful occupation. A “continuous disability 
rider,” which was attached to the policy, is copied in the margin.? An additional 
premium was charged for the rider, but it was much less than the premium 
charged for the policy. The insured became totally disabled from arterio-sclerosis 
in September, 1931, and so remained until his death which occurred at some time 
subsequent to the entry of the judgment in October, 1933. A few days before the 
period of liability under the face of the policy expired on September 26, 1932, Dr. 
Picard had returned to his home in Shreveport, La., from an automobile trip he 
had taken to see a heart specialist at Galveston, Tex., on whose advise he con- 
tinued on to Monterey, Mexico; but after his return from that trip he remained 
at home and in his house upon the advice and under the care of his two physician 


1“For total disability arising prior to the insured’s sixtieth birthday and before the expira- 
tion of the 365 days described in Clause E of the attached policy, the weekly indemnity pro- 
vided by said policy shall continue to be payable to the insured beyond said 365 days so long 
as he thereafter lives and is continuously totally disabled by accident, or similarly disabled and 
necessarily confined within the house by disease, in either case under the regular care of 4 
licensed physician. Total disability due to tuberculosis, paralysis, blindness, insanity, paresis, 
cancer or locomotor ataxia shall however be construed as confining sickness hereunder irre 
spective of whether or not the insured be strictly confined within the house. In all other 
respects the terms, provisions, and conditions of said Policy remain the same.”’ 
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friends, Drs. Lloyd and Bodenheimer. Upon their advice he daily took a short 
walk of a block or two and a short automobile ride. On at least one occasion he 
visited his dentist in Shreveport. Dr. Lloyd prescribed these walks and automo- 
bile rides. Dr. Bodenheimer testified that in making his professional calls he some- 
times drove by Dr. Picard’s house and took him rding, and then to his, Boden- 
heimer’s, office for examination and a short rest; that he took Dr. Picard out 
to give him relief from the monotony of remaining in the house all the time, as 
he thought short automobile rides had a soothing effect on Dr. Picard’s nerves, 
and was beneficial rather than injurious. 

[1, 2] It is suggested that confinement within the house was unnecessary 
because shortly before it began the insured was able to ride from Shreveport to 
Galveston in his automobile to see a specialist; but we do not think that this 
circumstance alone is sufficient to overcome the opinion of the doctors and the 
finding of the trial court that confinement became reasonably necessary before the 
expiration of the 365-day period covered by the face of the policy and before the 
effective date of the rider. That trip was taken by the insured in a vain search for 
relief, and occurred at a time when he had the right under his policy to make it. 
It cannot be held against him for anything done after the rider became effective. 
Appellant’s real contention is that the insured, though totally and continuously 
disabled by disease, was not “confined within the house” within the meaning of 
the rider. Policies of this kind, though varying somewhat in phraseology, have 
been many times before the courts. A rather strict construction has been applied 
to them in the cases which immediately follow: Rocci v. Massachusetts Accident 
Co., 222 Mass. 336, 110 N. E. 972, Ann. Cas. 1918C, 529: Reeves v. Midland 
Casualty Co.. 170 Wis. 370, 174 N. W. 475, 959; Buske v. Federal Casualty Co., 
200 Wis. 18, 227 N. W. 239; Dunning v. Massachusetts Mutual Accident Associa- 
tion, 99 Me. 390, 59 A. 535; Sheets v. Farmers’ & Merchants’ Mut. Life & Casualty 
Ass’n, 116 Kan. 356, 225 P. 929; Richardson v. Interstate Business Men’s Acc. 
Association, 124 Kan. 685, 261 P. 565; Cooper v. Phoenix Accident & Sick Ben. 
Association, 141 Mich. 478, 104 N. W. 734; Mutual Ben. Health & Acc. Association 
v. Ferrell (Ariz.) 27 P.(2d) 519. On the other hand, a more liberal construction 
has prevailed among other courts of equal dignity. Jennings v. Brotherhood Acci- 
dent Co., 44 Colo. 68, 96 P. 982, 18 L. R. A. (N. S.) 109, 130 Am. St. Rep. 109; 
Mutual, etc., Association v. McDonald, 73 Colo. 308, 215 P. 135; Metropolitan 
Plate Glass & Cas. Ins. Co. v. Hawes, 150 Ky. 52, 149 S. W. 1110, 42 L. R. A. 
(N. S.) 700; Great Eastern Casualty Co. v. Robins, 111 Ark. 607, 164 S. W. 750; 
Massachusetts Protective Association v. Oden, 186 Ark. 844, 56 S.W.(2d) 425; 
Newton v. National Life Insurance Co., 161 La. 357, 108 So. 769; Mackprang v. 
National Casualty Co., 127 Neb. 877, 257 N. W. 248; A&tna Life Insurance Co. v. 
Willetts, 282 F. 26 (C. C. A. 3). See, also, notes in 49 A. L. R. 965 and 61 A. L. 
R. 642. Nearly all the cases above cited which stand for a strict construction 
apparently realize that some exception must be recognized, as, for example, that 
the patient will be considered as continuously confined within his house although 
he be taken to a hospital for treatment upon the advice of his attending physicians. 
We do not go so far as to approve the liberal rule announced in some jurisdictions, 
bue we do think that the clause in question should be so construed as to authorize 
the patient to be taken to his physician’s office, or under his physician’s orders to 
take short walks for exercise, or short rides in an automobile for fresh air, pro- 
vided that the sole object and bona fide purpose is to benefit his health or alleviate 
his condition. As it seems to us the correct rule is laid down in Hines v. New 
England Casualty Co., 172 N. C. 225, 90 S. E. 131, 132, L. R. A. 1917B, 744, in 
approving a charge to the jury that the patient is entitled to indemnity while kept 
in his home on account of total disability and not allowed to leave “for any pur- 
pose not connected with his sickness. If during such illness he was able to visit 
friends or his place of business, he would not have been ‘confined.’ But if acting 
under the directions of the physician he called at his doctor’s office, or the mere 
fact that he walked out ufder his directions as a part of the treatment the phy- 
sician was giving him, this would not require the jury to find that he was not 
confined in his home.” To the same effect is Garvin v. Union Mutual Casualty 
Co., 207 Iowa, 977,222 N. W. 25,61, A. L. R. 633. As the primary purpose expressed 
in the policy was to indemnify the insured against loss of time in the event he 
should become totally disabled as the result of accident or disease, in our opinion 
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the rider ought to have been more explicit in its terms if the intention was to ter- 
minate the insurance if the insured, though acting upon the advice of his physi- 
cians and for his health’s sake, should ever go beyond: the four walls of his house. 
The judgment is affirmed. 
SipLEy, Circuit Judge (dissenting). 


Dr. Picard had arterio-sclerosis, a disabling disease which he and his physi- 
cians knew was incurable. He collected the $13 per day indemnity for total dis- 
ability for 365 days promised in the main policy. His present claim is for the 
additional insurance granted by the rider which for an increase of premium was 
added to the main policy. The rider adopts many of the provisions of the policy, 
but for the most important provisicn, that fixing the coverage, it substitutes its 
own terms materially and purposefully different. The promise in the rider is to 
pay after 365 days the same daily indemnity during Dr. Picard’s life if he is 
“continuously disabled by accident”—a contingency not here involved—or if “simi- 
larly disabled and necessarily confined within the house by disease, in either case 
under the regular care of a licensed physician.” The main policy covered dis- 
ability from disease although not sufficient to confine within the house, but only 
for an aggregate of 365 days’ for a premium of $39 per quarter. The rider agrees 
to pay the same daily amount but during an indefinite period, for the much less 
premium of $11.70 per quarter. A comparison of the premiums makes it evident 
that the scope of the new risk must have been intended to be much restricted. A 
court has no more right to enlarge the agreed risk by artificial construction than 
it would have to increase the daily sum to be paid. To come under this rider the 
disability from disease must not only be continuous but must make confinement 
within the house necessary. The words are, within the house, not to the house. 
That confinement within the house means what it says is emphasized by the words 
which follow: “Total disability due to tuberculosis, paralysis, blindness, insanity, 
paresis, cancer or locomotor ataxia shall, however, be construed as confining sick- 
ness hereunder irrespective of whether or not the insured be strictly confined 
within the house.” The plain import of these words is that strict confinement is 
meant, and is relaxed only as to the seven named diseases. The words “necessar- 
ily confined within the house by disease” have a common and ordinary meaning 
which must be given them, and they do not include Dr. Picard’s case. Besides the 
facts stated in the majority: opinion as to what the physicians said and did, Mrs. 
Picard testified: “If the day is pretty we go for a little automobile ride, and he 
sits or reclines on the porch. * * * The maximum that he spends in the house is 22 
hours and the minimum 20, except on bad days when he remains in the house 
during the entire day. * * * Dr. Picard has gotten out of the car while I was down- 
town shopping twice in the past six months. He would stand and look in the shop 
windows for a few minutes. * * * Dr. Picard never drives or attempts to drive 
the car. In September, 1932, we drove from Shreveport to Galveston in one day, 
irom Galveston to Corpus Christi in one day, and from Corpus Christi to Monterey 
in one day, 250 to 300 miles per day. * * * He does not walk over two blocks. 
When we go to the dentist we drive in downstairs. The elevator is brought to the 
basement where he gets in. * * * Sometimes he stays out driving as long as one 
and a half to two hours.” As to the proofs of claim, she testified: “He has sent 
the Insurance Company monthly proofs of claim. I have read them and sent 
them for him.” They are in evidence in the doctor’s own handwriting and each 
accompanied by a statement from his physician. In every one of them both Dr. 
Picard and the physician as to the question of confinement answer: “Confined 
within doors September 4, 1931, to January 15, 1932,” a period ending ten months 
before that in controversy began. In May, June, and July, 1932. Dr. Picard 
states: “Am practically confined to the house.” In the last proof made in Septem- 
ber, 1932, immediately after the return from Monterey, on which thte company 
declined to pay under the rider, both he and his physician again restrict the ans- 
wer touching confinement within doors to the period from September 4, 1931, to 
January 15, 1932, and touching his present state the doctor says, “Unimproved, 
and Dr. Picard describes it: “Take occasional automobile rides. Visit physician, 
dentist and barber. Play bridge occasionally. Rest afternoons between 1 and 
4:30 P. M. Pursue such diversions as are necessary for my physical and mental 
health. Have abandoned practice.” This last proof of claim states just what the 
other evidence shows. Dr. Picard was not in September, 1932, necessarily confined 
within the house by his disease. Going outdoors was not only not forbidden but 
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was favored, and done every fair day. His disease, so far from necessarily con- 
fining him within the house, was such as to make il proper for him to go to walk 
and to ride every day. What he was physically able to do is shown by the hun- 
dreds of miles he rode on the trip to Monterey and back under a physician’s direc- 
tion. We may imagine an uninformed friend talking to an informed one: 

“O. Is Dr. Picard ill? A. Yes: 

“Q. Is he wholly disabled from working? <A. He is. 

“Q. Is he confined to bed? A. No, he is up every day. 

“Q. Is he necessarily confined within the house? A. No, he goes out every 
day. His physician advises him to.” 

The friend could not truthfully answer otherwise. Nor can a court. 

The truth could not be changed by any number of judicial precedents. But in 
reality each of the conflicting cases cited is unlike this one either in its circum- 
stances or in the policy words dealt with. Of course, a man too sick to be out of 
the house might conceivably have to go out in an emergency, for instance to go 
to the hospital, or to escape a fire, or even to get a change of climate. This would 
not forfeit the insurance under this rider; nor would a voluntary but unnecessary 
staying indoors ripen it. The rider postulates a disease which not only con- 
tinuously disables but which also requires that the patient stay within the house. 
Whether he in fact stays in or not is only evidential of his real condition. Unless 
he is so bad off that he should stay in, or else has one of the seven maladies spe- 
cially named, the rider does not cover his case. 


TRAVELERS’ INS. CO. v. WILKES. No. 7639. 
Circuit Court of Appeals, Fifth Circuit. April 18, 1935. 
76 Federal Reporter (2d) 701. 
1. INSURANCE. 


Allegations of two counts of declaration, in action on’ accident insurance 
policy, that insured’s death was due to bullet from pistol, accidentally discharged 
by insured or another unknown to plaintiff, and that pistol was fired by person 
unknown to plaintiff without insured’s aid, design, fault, or provocation, held to 
state cause of action as excluding suicide, not covered by policy, and showing 
death by accidental means. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

2. INSURANCE. 

Evidence, in action on accidental death policy, held to show, as matter of law, 
that insured was intentionally shot by himself or another, so as to bar recovery 
under count of declaration averring that his death was due to bullet from pistol 
accidentally discharged by himself or another. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. ; ; : ns 

Court’s charge, in action on accident insurance policy, that insured’s suicide 
was affirmative defense, burden of establishing which by preponderance of evi- 
dence was on defendant, held erroneous as confusing and too broad. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

6. INSURANCE. ; , ’ : : 

Burden was on plaintiff, in action on policy insuring against death by accident, 
to prove accidental death, thereby negativing suicide not covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

7. INSURANCE. 

Defendant’s denial, in action on accident insurance policy, that insured’s death 
was accidental, was sufficient plea, and additional plea of suicide added no defen- 
sive merit, but was merely denial that death was of sort insured against, so that 
burden remained on plaintiff to prove accidental death. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

8. INSURANCE. ; 

_ Presumption against suicide does not regulate nor change burden of proof, 
in action on policy insuring against accidental death, but is merely evidentiary 
presumption, which may aid lack of evidence that death was accidental, but can- 
not prevail against evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 
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Appeal from the District Court of the United States for the Southern Dis- 
trict of Florida; Louie W. Strum, Judge. 

Action by Constance Carter Wilkes against the Travelers’ Insurance Company. 
Judgment for plaintiff, and defendant appealed, after which Constance Carter 
Hirsig and her husband were substituted as appellees. 


Reversed and remanded. 

Francis M. Holt, Sam R. Marks, and Harry T. Gray, all of Jacksonville, Fia., 
for appellant. 

Frank F. L’Engle, of Jacksonville, Fla., for appellee. 

3efore Bryan, Sibley, and Hutcheson, Circuit Judges. 

SmpLey, Circuit Judge. 

[1] The policy insured Beverly Corbin Wilkes “against loss resulting from 
bodily injuries effected directly and independently of all other causes through 
accidental means, (suicide, sane or insane, not covered), as specified in the fol- 
lowing schedule. * * * For loss of life the principal sum” $10,000; his wife 
being named as beneficiary. The declaration was framed in two counts alleging 
insured’s death through accidental means, the first count averring it to have been 
due to a bullet from a pistol “accidentally discharged by the insured or by some 
person unknown to the plaintiff.” The second count alleged the pistol to have been 
fired “by a person or persons unknown to the plaintiff without the aid or design 
of the insured and without fault or provocation on his part.” The allegations of 
the first count of an accidental shot exclude suicide. The allegations of the second 
count show the means of death to have been accidental so far as the insured was 
concerned and not suicidal, and set forth a cause of action. Mutual Life Ins. Co. 
of New York v. Sargent (C. C. A.) 51 F.(2d) 4. The demurrers to each count 
were properly overruled. 

The pleas specifically denied the allegations quoted from each count, and 
denied generally that the death was effected through accidental means. There was 
also an affirmative plea to each count that the death was due to suicide. The ver- 
dict was for the plaintiff, but did not specify on which count it was rendered. An 
instructed verdict was moved by the defendant on the whole record, and as to 
each count separately, and exceptions were reserved also touching charges given 
and refused with reference to the burden of proof as to suicide. 


[2, 3] The evidence without important conflicts showed facts outlined as fol- 
lows: At about 8 o’clock on Thursday morning, October 29, 1931, the insured was 
found dead, stretched at full length diagonally upon a bed in a tourist camp 
cabin, both hands lying palm down on his stomach with fingers extended, the left 
hand about the waistline and the right lower down. His head was upon the pillow 
near the center of the bed, his feet near the right-hand edge. He was in his 
underclothes, barefoated, with the bedclothes tucked around him from the waist 
down, feet together, and toes pointing up. In the crook of the left elbow, with the 
barrel up, was a United States Army Colt .45 automatic pistol, butt well down 
between the arm and body, hammer cocked and pressed into insured’s side so as 
to leave a mark there. Two empty pistol cartridges were upon the floor near the 
bed. The insured’s head had been penetrated by a bullet entering just above the 
canal of the right ear, passing through the brain and out a little higher over the 
left ear and more to the rear. Brains, bone, and blood were upon the pillow to 
to the left of the head. Embedded in the cabin wall to the left of the bed a few 
inches higher than the pillow level was a bullet, which on test showed blood upon 
it and which fitted the pistol and bore left-handed rifling marks characteristic of 
the Colt pistol. There were no burns or powder marks around the entrance 
wound externally, but there were powder marks on the underside of flaps of 
skin there which were, blown outwards. The sutures of the skull were loosened. 
Physicians who were experts touching such wounds agreed that the weapon must 
have been against or very close to the head, and that the expansion of the gases 
from the pistol barrel had taken place within the skull, bursting it, and that death 
was instantaneous, so that no voluntary movement was possible after the shot; 
and that in the case of a human, differing in that respect from some lower ani- 
mals, there would be instant collapse and relaxation of all muscles. The cabin 
walls showed the marks of another bullet which had passed above insured’s head 
and struck behind the head of the bed (it having no solid headboard) a little 
above and to the left of the insured’s head. It had penetrated the corner of the 
framing, struck the weatherboarding further to the ieht and a little higher, whence, 
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deflected, it had passed through the other wall at the left side of the bed near 
where the other bullet was embedded. The doors of the cabin were found fastened 
on the inside. 

There were no signs of any struggle. Coat and pants were thrown on a 
chair. A quarter and a copper were in the pants pocket, but no money in a bill- 
fold. To the right of the bed near its head, and not more than three feet from 
insured’s body, was a window opening on a porch. The window was found with 
shade drawn, sash down but not fastened, and outside the sash a collapsible 
windowscreen which could be taken out and put in from the porch without diffi- 
culty. A corner washstand stood near the window at the head of the bed. The 
body was discovered by removing the windowscreen, opening the sash, pushing up 
the shade, and stepping into the room. 

The cabin was one of a group of four or five standing some distance apart in 
an inclosure surrounded by a fence on three sides' and on the fourth by a navigable 
creek some 40 or 50 feet wide. Mrs. Jork, the woman who owned them, lived in 
one near the entrance and furnished meals and drinks to persons who rented them 
by the night. The place was a half-mile off the highway from Jacksonville, Fla., 
to Atlantic Beach in a sparsely settled neighborhood. 

The insured was superintendent of a telegraph company’s business in Jackson- 
ville. was 38 years old, married, and had a 3 year old son. He was somewhat in 
debt, had had a salary cut, and his finances were not good but were not desperate. 
At the beginning of the year he had been sued by his wife for a divorce, she 
alleging intoxication and cruel treatment, but the suit had been dismissed on his 
promise not to drink more, which promise she testified he had kept and they had 
since lived more happily than ever. His mother died early in October in Virginia, 
and the wife and child had remained away on a visit after the funeral, but were 
expected home soon. On the Saturday before his death insured was drinking, and 
spent Saturday night and Sunday at his club. He was then seen in possession of 
cousiderable money. He gambled at times, and made and lost money that way. On 
Monday he went to his work and was in his usual good spirits, but did not appear 
Tuesday or Wednesday. He was seen Tuesday afternoon in Jacksonville. It is 
testified, nevertheless, that about 11 on Tuesday morning he came to Mrs. Jork’s 
in a car furnished him by the telegraph company and rented this cabin, saying 
that he expected a friend to join him for dinner. No one came. He had her send 
a meal in the evening, but refused meals the next day. He stayed in the cabin 
Tuesday night, Wednesday, and Wednesday night, sending in his automobile dur- 
ing Wednesday a negro who stayed on the premises to get first two pints of 
whisky and then some cigarettes. Two empty pint bottles and an empty quart 
bottle which had contained liquor were found the next day in the room, with 
numerous cigarette stumps. He gave Mrs. Jork a $10 bill to pay for the cabin, 
receiving $7 in change. She did not know what other money he had. No one to 
her knowledge came to his cabin nor did he leave it. A couple occupied another 
cabin Wednesday evening, but left about 11 o’clock that night. Around 1 o’clock 
her dog waked up, but only a cat was found in her chicken-yard. At about 4 
o'clock she was awakened by a gunshot, but thought nothing of it. At breakfast 
time Thursday she sent the negro to ascertain if insured wished breakfast. Fail- 
ure to get any answer led to opening the window, to the discovery of the body 
aud the summcning of officers. The pistol was sufficiently identified as belonging 
to the insured, who was a World War veteran. A few days before, in discussing 
acase of disappearance, he had said in substance that the only way to disappear 
was to blow one’s brains out. 

The pistol was in evidence shown to be in good condition. It ejected the shell 
and reloaded and recocked itself automatically on firing, but could not be fired at 
all unless the safety on the back of the butt below the hammer were compressed 
at the same time that the trigger was pulled, nor could it be fired a second time 
unless the trigger were first fully released and pressed again. The cabin porch 
adjoined the bank of the creek and was on the side of the cabin opposite to the 
dwelling of Mrs. Jork. The negro lived within a few hundred yards, and other 
white and colored families dwelt in the neighborhood. 

_ The motion to instruct a verdict against the first count, which alleged an 
unintended firing of the pistol, ought to have been sustained. The safety devices 
of the pistol do not permit it to be fired except when, grasped by the butt, its 
well-guarded trigger is pulled. The muzzle was against the head of insured, or 
too near it even to burn the hair, and he was prone on the bed when the fatal 





796 The Insurance Law Journal, Vol. 85 [Oct., 1935 


shot was made. The range of the bullet slightly up and somewhat toward the foot 
of the bed accords with the diagonal position of the body, and it could not have 
been fired at much distance from the head because the head of the bed itself and 
the wall immediately behind would prevent it. Whether the pistol was held in the 
hand of the insured or of another, there is no room to think there was an acci- 
dental discharge. The two shots, whether the other one followed immediately or 
was fired previously, cannot be accounted for by any reasonable theory of two 
unintended discharges. Under the evidence in the record, no reasonable conclusion 
can be reached other than that the insured was intentionally shot either by his 
own or by some other person’s hand. The so-called presumption against suicide 
does not help here. It is not a rigid, arbitrary rule of law but is only a special 
recognition of that common knowledge and experience which forms the back- 
ground of every trial and the test of every question of probability or credibility 
It rests on the common knowledge, which may be noticed without proof by a 
judge and jury, that sane persons do not ordinarily kill themselves. That knowledge 
suffices to tip the scale in favor of accident when it appears that one has died 
from his own act, but there is nothing to show whether the act was or was uot 
intentional, as well as when a death is proved but the manner of it cannot be 
ascertained. Where the circumstances show that death resulted from an intentional 
act, an accident can no longer be assumed. Under the circumstances here dis- 
closed, a finding that the insured was unintentionally shot, either by himself or 
any other person, cannot reasonably be made. 


[4] On the second count we gravely doubt whether under the present evidence 
it can be found that some one else killed him, for no one is shown to have been 
present. It is possible that insured had money with him, that it became known 
through the negro or otherwise tliat he was lying drunk in the cabin, and that 
the cabin was approached in the night from the creek and entered from the porch 
through the window and insured was killed with his own pistol while asleep and 
his paper money stolen. His body could have been “laid out” as it was and the 
pistol tucked under the left arm and the window closed on departure with no dis- 
coverable tracks left. But it is a possibility not definitely supported by evidence 
On the other hand, the circumstances are consistent with suicide, except the 
difficulty of accounting for the two shots and for the position of the body and 
of the pistol afterwards. Possibly an experimental shot may have been first fired 
by insured, or, though the doctors thought otherwise, a convulsive second pressure 
of the trigger might have occurred as the pistol recoiled from the fatal shot, 
causing the wild shot which passed above the head. The position of the feet and 
of the lower body covered by the bedclothes makes no great difficulty in the 
suicide theory, but the position of the hands and of the pistol does. A series of 
very unlikely reactions must be assumed to get the pistol where it was instead of 
to the right of the head and body or on the floor where the recoil which is testi- 
fied to be powerful would naturally have thrown it, and to get the right hand 
peacefully laid across the abdomen. But again some one other than a murderer 
may have thus arranged the body. Another trial may produce further evidence 
tending to show whether some one other than the insured fired the pistol or 
arranged the body. We express no final opinion upon the possibility of recovery on 
the second count. The judge in overruling the motions for instructed verdicts in 
the absence of the jury expressed views quite similar to those we have stated. 
Nevertheless, he overruled all the motions and sent the entire case to the jury. 
The jury’s verdict, being general, fits one count as well as the other. It cannot be 
known that they found for the plaintiff on the second count. An error made 
affecting only the first count is sufficient to require reversal. Baltimore & Ohio R. 
Co. v. Reeves (C. C. A.) 10 F.(2d) 329; Patton v. Wells (C. C. A.) 121 F. 337. 

[5-8] We also think the charge touching the burden of proof was confusing. 
The court correctly told the jury that the burden was upon the plaintiff to show 
that the death was directly and independently of all other causes the result of 
accidental means, and that the burden of establishing an accidental death was 
upon her and remained with her throughout the case. At the same time, more 
than once and against requested charges to the contrary and over exceptions 
taken, the jury were told that the defense of suicide was an affirmative defense 
and the burden of establishing it by a preponderance of the evidence was upon the 
defendant. The latter charge would be correct in a suit upon the usual life policy 
containing an exception of death by suicide, for then the plaintiff need prove only 
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death; the insurer having to plead and prove the exception. But this policy prom- 
ises payment not for death, but for death by accident. Suicide, at least when sane, 
is not accidental death. A plaintiff under this policy has the burden of proving an 
accidental death, thereby negativing suicide. The denial that the death was acci- 
dental was a sufficient plea. The additional plea that it was suicide, though more 
specific, really added no defensive merit. It was not the setting up of an excep- 
tion from the policy but a denial that the death was of the sort insured against. 
The burden of proof remained on the plaintiff. New York Life Ins. Co. v. Ander- 
son (C. C. A.) 66 F.(2d) 705; New Amsterdam Casualty Co. v. Breschim (C. C. 
A.) 64 F.(2d) 887; Mutual Life Ins. Co. v. Gregg (C. C. A.) 32 F.(2d) 567; 
United States Fidelity & Guaranty Co. v. Blum (C. C. A.) 270 F. 946; Protective 
Life Ins. Co. v. Swink, 222 Ala. 496, 132 So. 728. It is only after the evidence is 
in that the presumption against suicide may come into play to help the plaintiff 
to bear the burden. It does not regulate nor change the burden of proof, but it is 
an evidentiary presumption which may aid a lack of evidence but cannot prevail 
against the evidence. Where the evidence makes it proper, a jury may be instructed 
how to use this presumption, but it ought not to be confused with the burden of 
proof under the pleadings. Appellate courts, in discussing the sufficiency of evidence 
to show accidental death, have sometimes spoken of the presumption as shifting 
the burden of proof, but such language is not accurate. The presumption has not 
much place in this case because we have held that, if the insured killed himself, 
the circumstances show that it could not have been accidental. On the question 
whether some one else willfully killed him, the presumption against felony would 
seem to offset that against suicide. The jury ought not to have been charged in 
broad terms that the burden of proof on either count was upon the insurer to 
show that a suicide had occurred. 

The judgment is reversed and the cause remanded for further proceedings not 
inconsistent with this opinion. 


PREFERRED ACCIDENT INS. CO. OF NEW YORK v. COMBS. No. 9942. 
Circuit Court of Appeals, Eighth Circuit. March 14, 1935. 
76 Federal Reporter (2d) 775. 
3. INSURANCE. ; si 

__ In action on accident policy, whether insured accidentally fell and whether 
fall was caused by excitement occasioned by controversy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. INSURANCE. 

In action on accident policy, instruction properly submitting whether fall, if 
aly, was accidental or was due to hemorrhage occasioned by controversy, but 
adding that insurer was not liable if hemorrhage, however brought on, caused 
insured’s fall, held properly refused, where there was no evidence that hemor- 
rhage was brought on by causes other than fall or controversy. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

5. INSURANCE. 

_ Recovery cannot be had on accident policy where insured’s death was due to 
disease, or accident suffered by insured would not have caused his death in 
absence of preexisting disease. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

7, INSURANCE. 

_ That an insured is frail or is in a generally weakened condition, whether 
irom disease or other causes, does not relieve insurer from obligations under 
accident policy. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

8. INSURANCE. 

Normal physical changes that inevitably accompany one’s advance in years 
cannot be invoked by accident insurer to defeat liability on ground that such 
changes constitute disease. 


(For other cases, see Insurance, Dec. Dig. § 454.) 





798 The Insurance Law Journal, Vol. 85 [Oct., 1935 


10. INSURANCE. 

“Arteriosclerosis” is a “disease” within accident policy if it is more than 
normal. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

11. INSURANCE. 

surden was on plaintiff suing on accident policy to show that injury resulting 
in insured’s death was accidental. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

12. INSURANCE. 

Whether insured’s death was due solely to accidental injury and whether his 
sclerotic condition was normal or so advanced as to constitute a disease held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

13. INSURANCE. 

In action on accident policy, where evidence was conflicting as to whether 
insured’s sclerotic condition was normal or abnormal and as to whether death 
was due solely to accidental injury, instruction that arteriosclerosis may or may 
not have contributed to insured’s death and that insurer’s theory was that insured’s 
sclerotic condition contributed to his death, and that there was no evidence to 
justify contrary conclusion, held error as failing to submit whether arteriosclerosis 
was normal or abnormal. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Appeal from the District Court of the United States for the District of 
Nebraska; James A. Donohoe, Judge. 

Action by Marie A. Combs against the Preferred Accident Insurance Company 
of New York. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

George L. De Lacy, of Omaha, Neb. (J. A. C. Kennedy and Yale C. Holland, 
both of Omaha, Neb., on the brief), for appellant. 

William R. Patrick, of Omaha, Neb. (Seymour L. Smith, of Omaha, Neb., on 
the brief), for appellee. 

Before Stone, Circuit Judge, and Joyce and Bell, District Judges. 

Toycr, District Judge. 

This is an action brought by the beneficiary of an accident policy issued by 

the appellant company to Claude R. Combs. Judgment was entered for the bene- 
ficiary. The insurance company will hereinafter be referred to as the defendant, 
and the beneficiary, the widow of Combs, as the plaintiff. 
_ The policy was issued to Combs in July, 1915. By its general terms defendant 
insured Combs “against loss or disability as herein defined, resulting directly, 
independently, and exclusively of any and all other causes from Bodily Injury 
effected solely through Accidental Means.” Specifically, the policy provided that, 
“if such bodily injury shall, from the date of the accident, and independently and 
exclusively of all other causes, * * * be the sole and direct cause” of loss of 
life, defendant would pay the beneficiary of the policy $5,000. There was still 
another provision that the insurance under the policy did not cover death, “caused 
directly or indirectly by disease in any form.” 


The parties concede the due issuance and effectiveness of the policy at the 
date of death of the insured, and the making of claims thereunder in due time. 


On the afternoon of August 20, 1932, plaintiff and the insured drove out from 
their home in Omaha to the farm of a tenant, Miss Appelt. While plaintiff and 
Miss Appelt were conversing in the yard, Combs walked toward the barn and 
through a gate at the corner thereof and out of their sight to the rear of the 
barn. The soil on that side of the barn sloped downward at a considerable angle, 
and, being clay, was then soft because of a previous rain. When the insured 
reappeared, after five or ten minutes, he was brushing dust from his clothing. He 
looked weary and tired. Plaintiff asked him what was the matter. “I slipped and 
fell” was the answer. The insured got into the automobile where he sat “kind ot 
slumped in the seat,” rubbing the back of his head with his left hand quite fre- 
quently. After about twenty minutes plaintiff and the insured went home. Combs 
experienced difficulty in driving and did not seem able to manipulate the accelerator 
properly. He could not get out of the car alone. He was put to bed immediately, 
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and shortly thereafter lapsed into semiconsciousness. He repeatedly undertook to 
rub the back of his head with his left hand until his death three days later. 

Shortly before the happenings at the Appelt farm, the deceased with members 
of his family had stopped to have a picnic supper in certain timber on land 
owned by him and after they had eaten Combs had had a controversy with a 
tenant named Karschner in regard to a certain chattel mortgage which he wanted 
the latter to sign. It was not denied that there was a dispute, but the testimony as 
to whether the deceased became excited and angry was conflicting. 


There was evidence that insured was an active, alert, well developed and well 
nourished man, and that for some months prior to his death appeared to be in 
good health, although he had paid occasional visits to physicians during that time. 


In the medical testimony centers the principal controversy. Dr. Kirk, for the 
plaintiff, said that he had treated the insured in November, 1931, for high blood 
pressure; that Combs’ blood pressure thereafter was reduced from around 200 to 
around 140 to 150, the normal pressure for a man his age; that Combs showed 
marked improvement after the treatment in 1931; that he should live for a 
number of years, probably ten years, from that time; that when seen on the 
evening of August 20, 1932, Combs was unconscious and completely paralyzed in 
his right side; that the post mortem examination performed on his body disclosed 
a large hemorrhagic area on the left side of the mid portion of the brain and 
another in the posterior part of the brain; that there were two black and blue 
areas the size of the tip of a pencil at the back of the head; that there was a 
hemorrhage underneath the scalp or skin at these areas; that he believed these 
conditions were produced by a fall; that he believed the insured died of a brain 
hemorrhage caused by the application of external force; that “a fall severe enough 
to cause a hemorrhage in the cerebellar part of the brain, adjacent to the place 
of the blow, might be sufficient to cause a rupture of a blood vessel anywhere that 
the vessels are friable, anywhere in the brain.” He testified further that the 
insured had arteriosclerosis or friable arteries; that arteries are friable when 
calcium is deposited in them and they become hard and easily broken; that the 
arteries of Combs’ brain, heart, liver, and kidneys were sclerotic; that this end 
was not the common one to persons the age of the insured and afflicted with 
arteriosclerosis; that a brain in a sclerotic condition is in a pathological condition; 
that brain hemorrhages generally follow some stress or excitement; that the 
insured had some blood vessels that only were in the process of becoming hard; 
that massive hemorrhages may occur in the absence of high blood pressure; that 
the friable condition of the arteries is the principal factor in producing such 
hemorrhages; that normal arteries are soft and pliable and expand and contract as 
blood is pumped through them. That “arteriosclerosis is a common thing in the 
human family”; that it is “quite common with people in middle life”; that “old 
age is characterized by hardening of the blood vessels, and arteriosclerosis is a 
disease of middle and old age”; that “a friable condition of the arteries would 
render a person, so far as the particular artery is concerned, more susceptible to 
injury or breakage than if normal.” He said further: 

“Arteriosclerosis is not a particularly abnormal condition. It is a physiological 
condition. The technical name of the disease is arteriosclerosis, which describes 
vessel change that you see very commonly in individuals. * * * 


“These changes usually appear with the years and are the natural result of 
wear and tear, and are common and natural changes. * * * 

“It may be a pathological change. It is a normal physiological change. As we 
grow older our blood vessels normally become subject to the strain and stress of 
lite. It is pathological in the meaning that it produces pathological results. Patho- 
logical means an abnormal condition. It means a diseased condition.” 

Dr. Russum testified for the defendant and made reference to the discovery 
at the autopsy of the large hemorrhage at the left side of the brain of the insured 
which he left was the “immediate cause of death.” He spoke also of the two small 
abrasions at the back of the head. He testified that in the body and the heart he 
tound “the usual changes of arteriosclerosis” or hardening of the arteries; that 
the arteries of the insured were correctly characterized as friable, which meant 
weakened or easily broken; that “arteriosclerosis is a pathological condition, a 
disease” ; that Combs suffered from a general arteriosclerosis; that in his opinion 
Combs died of a spontaneous massive hemorrhage, or one “which comes on 
without any injury” and without any apparent inciting canse, being due only to the 
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giving way of a weakened artery; that experience “shows that that type of 
hemorrhage is not due to a blow or trauma”; that Combs’ arteriosclerosis was a 
“moderately advanced disease”; that “arteriosclerosis is a common condition in 
elderly persons”; that “most people who live to reach middle life, have it in some 
degree”; that “arteriosclerosis, in and of itself, can very properly be called a 
disease and is so regarded by the leading medical authorities”; that in his opinion 
any traumatic injury suffered by Combs came after the hemorrhage which caused 
his death; that the insured’s arteries were not in “the extreme advanced type of 
sclerosis, as those of a man of eighty would be”; that they were, rather, “moder- 
ately advanced.” 

The contentions of defendant may be summed up as follows: (I) That the 
evidence of an accidental fall, or of a fall at all, depended largely upon the 
statement made by the insured on returning to the automobile that he had slipped 
and fallen, and that such statement by him was improperly admitted over objection; 
(II) that if there was enough evidence to show a fall it was not sufficiently 
shown that the fall had been of accidental origin but that it was caused by a small 
hemorrhage brought on by excitement caused by the controversy with Karschner 
shortly before; (III) that it was conclusively shown that the death had not 
resulted exclusivtly through external and accidental means but that it had been 
caused in whole or part by a diseased condition of the arteries; (IV) that in any 
view of the situation the court had improperly charged the jury in telling them 
that the sclerotic condition “may or may not have contributed to the death of the 
deceased.” 

[1] In addition to these four issues it is urged that the court erred in over- 
ruling the motion for a new trial, but such character of issue is not open to 
review in this court. 

I. The objection to the introduction of the statement that “I slipped and fell” 
or “I had a fall” is attacked on the ground that it is hearsay evidence and sup- 
ported on the basis that it is part of the res geste. 


In Chesapeake & Ohio Ry. Co. v. Mears (C. C. A. 4) 64 F.(2d) 291, 292, 
certiorari denied 293 U. S. 557, 55 S. Ct. 69, 79 L, Ed. ——, October 8, 1934, the 
court approved Professor Wigmore’s requisites for the admission of such testi- 
mony under an exception to the hearsay rule, Wigmore on Evidence (2d Ed.) §§ 
1747 to 1750, saying: “To render them [such statements] admissible what is 
required is: (1) There must be some shock to the feelings sufficient to render 
the utterance spontaneous and unreflecting; (2) ‘the utterance must have been 
before there has been time to contrive and misrepresent, i. e. while the nervous 
excitement may be supposed still to dominate and the reflective powers to be yet 
in abeyance’; and (3) it must relate to the circumstance causing the shock to the 
feelings.” 

After making an extensive review of the cases, the court said: “While a 
logical basis is not always given for the decisions, the cases almost uniformly 
hold that a statement made by an injured person as to the cause of his injury is 
admissible if the time which has elapsed since the injury is so short that he is 
still under the influence of the happening and his statement presumptively a spon- 
talleous expression growing out of it and not the result of reason and reflection.” 

In Travelers’ Insurance Co. v. Mosley, 8 Wall. 397, 19 L. Ed. 437, declarations 
of a decedent made upon his reaching his bedroom to the effect that he had just 
fallen downstairs were admitted. The extent of that decision has been interpreted 
by this court in National Masonic Acc. Ass’n vy. Shryock, 73 F. 774, 779: “* * * 
These declarations were made within a few moments of the fall, at the place 
where it occurred, to the first persons the deceased met after the accident, and 
when he was suffering severely therefrom.” 


See, also, Travelers’ Prot. Ass’n of America v. West (C. C. A. 7) 102_F. 
226; Sullivan v. Mutual Life Ins. Co., 96 Mont. 254, 29 P.(2d) 1046, 1049, 1050: 
Etna Life Ins. Co. v. Kern-Bauer (C. C. A. 10) 62 F.(2d) 477, 478. 


[2] The evidence here is that the deceased was out of sight of his wife only 
about five minutes; that he returned evidencing by his appearance that something 
unusual had happened; that he was acting as though brushing dust from his 
clothes; and upon being then asked what was the matter he made the statement 
objected to. It seems to us that this statement so closely following whatever had 
occurred, made to the first person seen, without intervening transactions occurring 
and while deceased was evidently under the immediate influence of what had 
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occurred, and with no possible reason to falsify, is a sufficient compliance with the 
requirements of the res geste rule, and that the evidence was properly admitted. 

[3] II. The second matter urged by defendant is that it was not shown that 
the fall was accidental in the sense of the policy because, according to its theory, 
it was caused or might have been caused by a hemorrhage brought on from excite- 
ment occasioned by the controversy with Karschner. The evidence is clear that a 
hemorrhage in one having friable arteries, and deceased had such, might be caused 
by external force or by excitement. It is the contention of appellant that the con- 
troversey with Karschner excited the deceased, causing a hemorrhage which 
resulted in the fall. The evidence of the plaintiff negatives the existence of excite- 
ment. The further evidence of the autopsy shows a hemorrhage at the place 
where the outside force appeared to have struck the head. The first would make 
a jury question. While still leaving the matter a question for the jury, the latter 
evidence almost precludes a finding such as that contended for by defendant. It 
is very strong physical evidence that the external force caused the hemorrhage 
rather than that the hemorrhage occurred first and happened to be at the precise 
point where the external force later was applied. There was, therefore, ample 
evidence to authorize the submission of that matter to the jury. 


[4] In this connection defendant contends that this issue was not properly 
submitted to the jury. It asked an instruction which not only covered this specific 
matter, but had the additional and equally important conjunctive statement that, 
‘if you find, aside from the interview with Mr. Karschner, the deceased had a 
hemorrhage which caused his fall, then in either event your verdict must be for 
the defendant.” This instruction was refused. Had the instruction omitted the 
just-quoted portion, it would have been error to refuse it unless the same matter 
was otherwise included in the charge. However, there was no evidence whatso- 
ever of the occurrence of a hemorrhage from any causes except either the fall or 
the excitement brought on by the Karschner controversy. Since the requested 
instruction contained this element which was unsupported in the testimony, and 
since that element was an integral part of the request it was not error to refuse 
the instruction as requested. The court undertook to charge on the matter of the 
hemorrhage being the cause of the fall, as to which no exception was taken. 

III. The difficult question presented on this appeal arises out of the question 
whether or not the insured’s sclerotic condition as a matter of law deprived plain- 
tiff of a right to recover under the policy in the absence of evidence that Combs 
suffered an accident which would have caused his death in spite of that condition. 
It is a question, indeed, with respect to which the decisions of courts have not 
been uniform. Proximate cause, remote cause, reasonable interpretation, intention 
of the parties, have been included in the terms that have been considered in treat- 
ing the subject. This inharmonious state of the authorities has been judicially 
recognized. Wheeler v. F. & C. Co. of New York, 298 Mo. 619, 251 S. W. 924, 
930; Sullivan v. Metropolitan Life Ins. Co., 96 Mont. 254, 29 P.(2d) 1046, 1051; 
and United States Cas. Co. v. Thrush, 21 Ohio App. 129, 152 N. E. 796. 

[5] In National Masonic Acc. Ass’n v. Shryock (C. C. A. 8) 73 F. 774, a 
policy was issued covering death if it should “result through external, violent, and 
accidental means alone, which should, independently of all other causes,” cause 
the death. It was also expressly stipulated that the insurance did not cover death 
“resulting wholly or in part, directly or indirectly, from any of the following 
causes: * * * Disease or bodily infirmity. * * *” The beneficiary claimed 
that the insured suffered an accidental fall and died from the results thereof. An 
autopsy revealed that the insured had long been afflicted with fatty degeneration 
ot the heart and that the heart was diseased. Each of the medical witnesses 
agreed that the fall indicated by the abrasions upon the body of the insured 
would not have been sufficient to have produced death if the insured’s heart had 
not weakened by disease. Judge Walter H. Sanborn then enunciated the rules that 
if the insured was afflicted with a disease or bodily infirmity which caused the 
death, the insurance company was not liable; that if at the time of the accident, 
the insured was “suffering from a pre-existing disease or bodily infirmity, and if 
the accident would not have caused his death if he had not been affected with the 
disease or infirmity, but he died because the accident aggravated the effects of the 
disease, or the disease aggravated the effects of the acccident, the express contract 
was that the association should not be liable for the amount of this insurance. The 
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death in such a cause would not be the result of the accident alone, but it would 
be caused partly by the disease and partly by the accident. * * *” 

In Western Comm. Travelers’ Ass’n v. Smith (C. C. A. 8) 85 F. 401, 404, 40 
L. R. A. 653, a case which concerned primarily the question whether an injury 
was accidentally caused, the rules of the Shryock Case were re-emphasized. ; 

Kerns v. Aitna Life Ins. Co. (C. C. A. 8) 291 F. 289, 290. The insured here 
swallowed a piece of metal. It pierced his esophagus but became incapsulated and 
harmless. Six months later he slipped, the metal was dislodged, infection set in, 
and death resulted. Recovery for the initial accident was impossible because of a 
ninety-day feature of the policy, The court said, however, that that injury had 
“fallen into the category of a pre-existing disease or bodily infirmity” so far as 
the policy was concerned. The rules of the Shryock Case were again quoted. 

See, also, Brown v. Maryland Casualty Co. (C. C. A. 8) 55 F.(2d) 159; and 
O’Brien v. Massachusetts B. & I. Co. (C. C. A. 8) 64 F.(2d) 33. 

In AEtna Life Ins. Co. v. Kelley (C. C. A. 8), 70 F.(2d) 589, 590, 93 A. L. R. 
471, the insured was _ protected against loss “resulting solely from bodily injuries, 
effected directly and independently of all other causes, through accidental means” 
by one policy, and, by another, against loss “resulting directly and independently 
cf all other causes from bodily injuries effected * * * solely through accidental 
means.” The insured slipped or fell from the rear platform of a train in April, 
1929. In February, 1931, he suffered cerebral hemorrhages and death. An autopsy 
revealed severe arteriosclerosis of the brain vessels, hypertrophy of the heart, and 
sclerotic changes in the kidneys. The plaintiff's medical witness testified that the 
immediate cause of the death was arteriosclerosis and that it was a_ systemic 
degenerative disease. After reviewing his testimony, the court said: “It thus 
appears that arteriosclerosis, or hardening of the arteries, is a degenerative 
disease, insidious in onset, difficult of detection in earlier stages, and progressive 
in nature.” 


A witness for the insurance company called hardening of the arteries “a 
constitutional change incident to increasing age.” It seemed to be agreed that the 
death of the insured was due to a “severe arteriosclerosis of the brain vessels, 
a diseased arterial condition.” The issue drawn was only whether the accident was 
the sole cause of that condition. The court held the evidence sufficient to make a 
jury question. Again the rule of the Shryock Case was stated. 

Metropolitan Life Ins. Co. v. Siebert (C. C. A. 8) 72 F.(2d) 6, 7, established 
in this circuit the rule that, where a disease with which the insured was suffering 
had no causal connection with his death, the accident is to be considered the sole 
cause. 

While the correctness of the above-quoted rule laid down by Judge Sanborn 
has not escaped question, see Modern Woodmen Acc. Ass’n v. Shryock, 54 Neb. 
250, 74 N. W. 607, 39 L. R. A. 826, it is established as the law of this circuit. 

It is to be noted that beyond the rules therein laid down the Shryock Case 
does not advance. It contains no assertion that the very existence of a disease 
in the body of the insured is fatal to recovery under the policy. Metropolitan 
Life Ins. Co. v. Siebert, supra. Still less does it stand for a rule that any 
sclerotic condition of an insured’s arteries makes such recovery impossible. 
Advanced disease was present in the Shryock Case. See, also, Massachusetts 
Protective Ass’n v. Lewis (C. C. A. 3) 72 F.(2d) 952, 954. There was no 
pertinent question there, as here, whether insured’s condition was or was not of a 
nature sufficiently serious to be classed as a disease. And it is to be further 
observed that, while Judge Sanborn spoke alternatively of disease or bodily 
infirmity, he clearly meant by the latter only bodily infirmity of the nature of 
and equivalent to disease. His failure to use the alternative throughout his 
opinion would appear indicative of this fact. 

[6] The Kelley Case does contain language and implications to the effect that 
arteriosclerosis is a disease and a contributing factor in many deaths. In that 
case, however, the insured was afflicted with severe arteriosclerosis. His arterial 
degeneration had reached a stage beyond that normally found in persons of his 
age and had acquired the status of a “disease.” The issue was as to the cause ol 
that condition. A disease, recognized, was present. Accordingly, the language aud 
the implications of the case should be received in the light of its facts. 

[7] All men do not possess like physical strength, immunity to disease, and 
resistance to senile degeneration. Some are “inherently” strong, others achieve 
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strength only through a vigorous, patient, and systematically prescribed course of 
development. Although aware of great discrepancies in physical vigor between 
individuals, insurance companies issue accident policies to the weak as well as to 
the strong: to the old as well as to the young. And to these contracts the com- 
panies are held. That an insured is frail or is in a generally weakened condition 
does not relieve the company from its obligations under the policy. Leland v. 
Order of U. C. T., 233 Mass. 558, 124 N. E. 517, 520; Sullivan v. Metro. Life Ins. 
Co., 96 Mont. 254, 29 P.(2d) 1046, 1051; Silverstein v. Metropolitan Life Ins. Co., 
254 N. Y. 81, 171 N. E. 914, 915. Indeed, for recovery, the insured’s body need 
not be “perfectly sound.” Massachusetts Prot. Ass’n v. Lewis (C. C. A. 3) 72 
F.(2d) 952, 955. It may even have been diseased at one time and left weakened 
by that disease. New Amsterdam Ins. Co. v. Shields (C. C. A. 6) 155 F. 54, 56; 
Freeman v. Merc. M. A. Ass’n, 156 Mass. 351, 30 N. E. 1013, 17 L. R. A. 753. 

[8] Just as differences between individuals constitute no ground for an insur- 
ance company’s denying its responsibility under an accident policy, neither do the 
normal physical changes that inevitably accompany one’s own advance in years 
afford relief to the insurer. Although the “processes of life and of death are 
still, in their essential nature, unfathomed mysteries,” A®tna Life Ins. Co. v. 
Allen (C. C. A. 1) 32 F.(2d) 490, 493, we do know that because man lives, he must 
grow old. His hair greys; lines in his face appear; his senses become less acute; 
his ability to endure and to achieve decreases. But because one cannot participate 
in sport with vigor of two decades earlier, because he cannot ascend and descend 
stairs with the energy of former days, because he is more susceptible to winter 
ills and less resistant to the ailments of the body, does not mean that one is “dis- 
eased” within the meaning of an accident policy. Such policies are issued to peo- 
ple of different ages just as they are to people of different physical abilities. To 
have them mean anything, therefore, the protection they afford the insured must 
not he defeated by those expected and normal physical changes that inevitably 
come to all men. 

{9, 10] What has just been said generally with respect to physical degen- 
eration that accompanies advancing age applies specifically to that condition called 
arteriosclerosis. It is a fact of general knowledge—and there is evidence in the 
instant case—that, as one grows older, his arteries harden and become brittle, cal- 
cium deposits are laid therein, and he is considered “sclerotic.” It is a physical 
characteristic of years and belongs in the category of greying hair, stiffening 
joints, and wrinkling skin. So long as it is “normal,” so long as it advances to no 
greater degree than is customarily found in persons of the same age, this sclerosis 
cannot be termed a disease in the sense that defeats recovery. While arterio- 
sclerosis has often been termed a disease and is at times rightly considered such, it 
must in the specific individual be more than is normal to render it a disease within 
the meaning of an accident policy. Any other interpretation would largely nullify 
contracts of the character here involved, for almost every individual out of his 
forties would then be “diseased” and, in most cases, therefore, unable to be eligible 
for the enjoyment of the benefits of the policy. The insurance company assumes 
the risks of normal physical degeneration, as distinguished from “disease.” Such 
clearly was the intention of the parties when the contract was entered into. “A 
policy of insurance is not accepted with the thought that its coverage is to be 
restricted to an Apollo or a Hercules,” said Mr. Justice Cardozo when he was 
Chief Judge of the New York Court of Appeals. Silverstein v. Met. Life Ins. 
Co., 254 N. Y. 81, 171 N. E. 914, 915. Nor is it accepted with the thought that the 
mere weakenings of age will render its benefits incapable of enjoyment. 

This view is not without support in the authorities, although certain of the 
courts prefer to base their analyses upon principles of proximate cause. While it 
has been said that the cases are hopelessly in conflict and that any attempted recon- 
ciliation would only result in absurd and useless distinctions, Wheeler v. F. & C. 
Co. of New York, 298 Mo. 619, 251 S. W. 924; Sullivan v. Met. Life Ins. Co., 96 
Mont. 254, 20 P.(2d) 1046, and United States Cas. Co. v. Thrush, 21 Ohio App. 
129, 152 N. E. 796, many authorities suggest that the differences are perhaps more 
fancied than real. Equitable Life. Assur. Soc. v. Gratiot, 45 Wyo. 1, 14 P. (2d) 
438, 441, 82 A. L. R. 1397. Almost without exception in those cases wherein there 
appears language seemingly contrary to the above analysis, the physical ‘“degen- 
eration” of the insured had passed far beyond the normal state and had reached 
unquestionably the degree of disease. A®tna Life Ins. Co. v. Ryan (C. C. A. 2) 
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255 F. 483; Order of U. C. T. v. Nicholson (C. C. A. 2), 9 F.(2d) 7; Binder vy. 
National Masonic Acc. Ass’n, 127 Iowa 25, 102 N. W. 190; Massachusetts Prot. 
Ass’n v. Lewis (C. C. A. 3) 72 F.(2d) 952, 954. 

“Tt is common knowledge, of which this court can take judicial notice, that 
arteriosclerosis is a frequent cause of death, and that one who is in an ‘advanced 
state of arteriosclerosis,’ as it was testified Ostrander was, is not only diseased, 
but very dangerously diseased.” Order of U. C. T. v. Nicholson (C. C. A.) 
9 F.(2d) 7, 14. See also Commercial T. M. A. A. v. Fulton (C. C. A. 2) 79 F 
423; A&tna Life Ins. Co. v. Ryan (C. C. A. 2) 255 F. 483; Binder v. National M. 
A. A., 127 Iowa, 25, 102 N. W. 190; and Sullivan v. Metro. Life Ins. Co., 96 Mont. 
254, 29 P.(2d) 1046. It would appear, therefore, that such statements must be 
interpreted in the light of the facts with respect to which they were uttered. 

The evidence before the court calls for a definite application of these rules, 
As has been noted, Dr. Kirk testified that decedent’s high blood pressure hefore 
the time of the accident had been brought down to a normal average in the month 
of August, 1932; that Combs died of a brain hemorrhage produced by external 
force; that Combs’ end was not a common one for persons of his age whose arter- 
ies are in a sclerotic condition; that Combs had many arteries that were only in 
the process of becoming hard; that arteriosclerosis is a common thing in the 
human family; that it is common among people in middle life; that old age is 
characterized by the hardening of the blood vessels; that arteriosclerosis is a 
“disease” of middle or old age; that Combs was 58 years of age; that arterio- 
sclerosis is not a particularly abnormal condition; that it is a normal physiological 
change that might become a pathological change; that it usually appears with the 
years, is the natural result of wear and tear, and is a common and natural change. 
On the other hand, Dr. Russum testified that in Combs’ heart and kidneys there 
were found the usual changes of arteriosclerosis; that there was a general sclerotic 
condition throughout his vessels; that arteriosclerosis is a pathological condition, 
a disease; that a hemorrhage of the kind suffered by Combs is common in people 
with high blood pressure; that Combs died of a brain hemorrhage that came on 
without any injury; that Combs’ arteriosclerosis was moderately advanced; that 
arteriosclerosis is a common condition; that most people in middle life have it to 
some degree; that arteriosclerosis can very properly be called a disease and is so 
1egarded by leading medical authorities; that Combs’ arteriosclerosis was not of 
an advanced type such as might be expected in a man of eighty. 

[11, 12] While the burden of proof is of course on the plaintiff to bring her- 
self within the provisions of the policy, Travelers’ Ins. Co. v. McConkey, 127 U. 
S. 661, 668, 8 S. Ct. 1360, 32 L. Ed. 308; National Masonic Acc. Ass’n vy. Shryock 
(C. C. A.) 73 F. 774, 775; Lincoln National Life Ins. Co. v. Erickson (C. C. A. 8) 
42 F.(2d) 997, 1000; and Brown v. Mayland Casualty Co. (C. C. A. 8) 55 F.(2d) 
159, 160, and to show that an accident caused the injury, the question whether 
plaintiff has sustained that burden and by a preponderance of the evidence has 
shown that Combs’ sclerotic condition was only that normal to persons of his age 
and not of the state where it constituted a disease, is, under this conflicting medical 
testimony, a question for the jury. 

[13] IV. There is thus left only the question of whether the case was properly 
submitted to the jury. In his ruling on defendant’s motion for a directed verdict 
the court expressed the view that the policy’s exclusion was disease; that whether 
a sclerotic condition of the arteries is a disease is a question of degree; that “if 
arteriosclerosis has developed beyond the ordinary degree for a given age, it may 
become a disease”; that whether it had developed in the insured to such an extent 
as to be a proximate cause of his death was a matter for the jury. The court 
instructed the jury in short that to justify a finding for the plaintiff they must 
find there was an accident; that such accident caused the injury that resulted in 
the death of the insured; and that no other cause contributed thereto. The defend- 
ant contends that prejudicial error was committed by the court when, in dealing 
with the matter of whether the death was caused directly or indirectly by disease 
in any form, it was said with respect to the arteriosclerosis of the deceased, “It 
may or may not have contributed to the death of the deceased,” the defendant’s 
theory being that the evidence shows conclusively that the sclerotic condition otf 
the insured did contribute to his death and that there was no evidence in the case 
to justify a conclusion that the presence of the sclerosis in his arteries was not a 
contributing factor in Mr. Combs’ death. 
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Under the circumstances and issues of the case, we think this portion of the 
charge objectionable. That the arteriosclerotic condition contributed to the death 
was beyond question under the evidence. The question was whether it constituted 
a disease within the meaning of the policy, and this depended upon the degree the 
condition had attained. Under the theory of the court as expressed in his ruling 
on the motion, the only question submissible to the jury was whether the arterio- 
sclerosis was in degree merely such as would be common to a man the age of the 
deceased, or whether it was abnormal and beyond that degree. The court quite 
clearly expressed this view in his ruling on the motion, but we do not think it 
was submitted with clarity or in fact carried into the charge. The jury was left 
uninformed as to the vital distinction to be considered. 

On the ground solely of the error in this instruction, the case is reversed and 
remanded for a new trial. 


OLIVER v. IOWA STATE TRAVELING MEN’S ASS’N. No. 10104. 
rs Circuit Court of Appeals, Eighth Circuit. April 4, 1935. 
76 Federal Reporter (2d) 963. 
1. INSURANCE. 


Contract between Iowa traveling men’s association and Texas resident, to 
whom membership certificate covering accident insurance was mailed from Iowa, 
held lowa contract, especially in view of terms of contract and by-laws providing 
that deposit of membership certificate in mails in Iowa completed contract. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

2, INSURANCE. 

Iowa traveling men’s association, which issued membership certificate covering 
accidental injury to resident of Texas, under evidence showing manner in which 
insurance business was transacted, weld not “doing business” in Texas so as to 
authorize service of process on alleged local agent and insurance commissioners in 
suit in Texas court against association on membership certificate. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

Appeal from the District Court of the United States for the Southern District 
of Iowa; Charles A. Dewey, Judge. 

Suit by Mrs. C. H. Oliver against the Iowa State Traveling Men’s Association, 
a corporation. From a judgment in favor of the defendant, the plaintiff appeals. 

\firmed. 

Frederic M. Miller, of Des Moines, Iowa (E. C. Street, of Waco, Tex., and 
jesse A. Miller, of Des Moines, Iowa, on the brief), for appellant. 

J. M. Parsons, of Des Moines, Iowa (Earl C. Mills, of Des Moines, Iowa, on 
the brief), for appellee. 

Before Woodrough and Faris, Circuit Judges, and Donohoe, District Judge. 

Donouoer, District Judge. 

This suit grew out of an accident insurance issued by the Iowa State Travel- 
ing Men’s Association, hereinafter referred to as the association, to one Walter 
Earl Oliver, who was a resident and citizen of the state of Texas. After death, 
alleged to be the result of accidental injury, suit was brought in a Texas court on 
the membership certificate. Three citations were issued by the clerk of the dis- 
trict court of the county wherein suit was commenced. One citation was served 
upon \V. A. Tarver, chairman of the board of insurance commissioners of the 
state of Texas. A second citation was served upon J. E. Peters, as local agent 
ot the Iowa State Traveling Men’s Association at Waco, McLellan county, Tex., 
and the third citation was served upon the Iowa State Traveling Men’s Asso- 
ciation, by serving S. E. Woodall, as its agent, at Temple, Tex. No appearance 
Was made in the action, and a judgment was accordingly entered by default. 

later this action was commenced in the District Court of the United States for 
the Southern District of Iowa, seeking a judgment upon the foreign judgment 
so recovered in the state of Texas. The association appeared by answer, and 
challenged the legality of service of process upon it from the Texas court, and 
challenged the validity of the judgment recovered therein on the ground that it 
Was not incorporated or licensed to do business in the state of Texas, and had 
never submitted to or complied with any of the laws of the state of Texas; that 
No person was authorized to accept service for it in said state in any action; that 
tt never had any officer, agent, or other person in the state of Texas upon whom 
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service of process might be had; that it had not conducted any business within 
said state; that S. E. Woodall and J. E. Peters, upon whom the pretended service 
was had, were not agents of the association upon whom service might be had or 
secured; that it was organized under the laws of the state of Iowa as a purely 
mutual organization, with its principal place of business in the city of Des Moines: 
that by the terms of the contract and its by-laws at the time of the admission of 
the insured, Walter Earl Oliver, it was provided that a deposit of the certificae 
of membership in the mails at De Moines completed the contract; that it was so 
completed; and that the contract was an Iowa contract. 

Upon the trial, when the taking of evidence was completed, both parties moved 
for an instructed verdict. The jury was accordingly discharged, and judgment was 
entered by the court for the defendant. The appeal therefrom, which we are now 
considering, presents the validity of the foreign judgment, and raises two questions: 

(1) Was the association doing business in the state of Texas in such a way 
as to subject it to service of process in suit? ‘ 

(2) Did the association have an agent upon whom service of process might be 
had in the state of Texas, who was served by process? F 

It appears from the evidence that certain of the members, when they filed 
their claims with the association at Des Moines, Iowa, were referred to Dr. Wood 
of Waco, Tex., for examination; that, when they received notices of assessment, 
there were generally included application blanks for the purpose of securing new 
members, and that notices were sent to them from time to time that they would 
receive a premium or prize for a certain number of names furnished of prospective 
members, provided the names were accepted; that no money was paid or received 
for recommending others to become members of the association. 

Dr. Wood, above referred to, testified that he made several examinations for 
the association of members, who had received injuries, and that he made reports 
thereof to the association at Des Moines, Iowa; that he received his compensation 
for each examination shortly after he sent in his report, always in the form of a 
check through the mails from the Des Moines office; that the manner and method 
of employment was generally a request from the association, through the mails 
from Des Moines, for him to see and examine an injured member, always stating 
the date the party was injured, and containing a request that he examine the mem- 
ber carefully and see if his injuries were such as would warrant his claim; that 
they always requested his opinion as to whether the injury was of such a character 
as would result in permanent or total! disability, or disfigurement. He received no 
request or direction to give treatment to the injured person; that in each instance 
of his employment in any case a separate and distinct charge was made for his 
services, which was paid by the association by check, and that the employment 
would thereupon terminate; that he had no connection with the defendant asso- 
ciation in any capacity, other than that he made occasional examinations and reports 
when called upon so to do, for which he was paid as independent transactions. 

The witness, S. E. Woodall, testified that he was a member of the association; 
that he gave to the deceased, Walter Earl Oliver, the application blank to fill out 
and send to the association; that he signed the blank recommending the deceased 
for membership; that these application blanks were received with each assessment 
notice, which is about four times a year, and that at the same time he was invited 
to send in names of prospective members; that he received no compensation for 
sending in names, and was never offered any compensation by the association, 
except that on one occasion he received a premium in the form of a billfold; that 
he has no knowledge as to whether the deceased became a member of the asso- 
ciation; that he never received any word from the association regarding him; that 
he received no compensation for procuring Mr. Oliver’s application; that the blank 
applications, which he received with his assessment notices, he gave to men whom he 
was willing to recommend as members; that the citation was served upon him 
from the district court of Bell county, Tex. 

It further appears from the record that the association had no office or place 
of business in the state of Texas, nor did it have any regularly employed doctors 
or agents; that it had no contract with anyone as such; that all losses were paid 
at the office in Des Moines, Iowa, by check; that the board of directors pass upon 
the payment of claims. 

A similar state of facts and almost identical questions were involved in the 
case of Minnesota Commercial Men’s Association v. Benn, 261 U. S. 140, 43 S. Ct. 
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293, 295, 67 L. Ed. 573. The court, after reviewing the evidence, said: “We think 
it cannot be said that the association was doing business in Montana merely because 
one or more members, without authority to obligate it, solicited new members. 
That is not enough—‘to warrant the inference that the corporation has subjected 
itself to the local jurisdiction, and is by its duly authorized officers or agents 
present within the state or district where service is attempted.’ ” 

And again: “That an insurance corporation is not doing business within a 
state merely because it insures lives of persons living therein, mails notices 
addressed to beneficiaries at their homes and pays losses by checks from its home 
office.” 

And concludes: “That the record fails to disclose any evidence sufficient to 
show that petitioner was doing business in Montana within the proper meaning of 
those words, and that the court there lacked jurisdiction to award the challenged 
judgment.” 

To the same effect is a quite recent decision of this court. Rausch v. Com- 
mercial Travelers’ Mut. Acc. Ass’n (C. C. A.) 38 F.(2d) 766. 

{1, 2] It does not appear from the evidence that the association applied for 
admission to do business, or that it transacted business in the state of Texas, or 
had any property therein. The contract was made in the state of Iowa, and must 
be considered an Iowa contract. Consequently we are impelled to the conclusion 
that the court rendering the judgment in the state of Texas lacked jurisdiction. 

The judgment of the lower court is therefore affirmed. 


GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORPORATION v. 
JORDAN. 7 Div. 249. 
Supreme Court of Alabama. April 18, 1935. 
Rehearing Withdrawn May 22, 1935. 
161 Southern Reporter 240. 
2. INSURANCE. ; ; ; 

Insured’s agreement that falsity of any statement in application for accident 
policy shall bar recovery if statement is made with intent to deceive, or if it mater- 
ially affects acceptance of risk, held not to affect statutory provision that no misrep- 
resentation shall void policy unless made with intent to deceive or unless matters 
misrepresented increase risk of loss (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

3. INSURANCE. ne! ; ee 

While court, as matter of law, may pass on materiality of representation in 
application for accident policy, and sometimes also whether misrepresentation 
increased risk of loss, generally, question of intent is an inference of fact, and is 
submitted to jury when reasonable men may draw different conclusions (Code 1923, 
§ 8364). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

4. INSURANCE. a j ie ’ . 

Whether misrepresentation in application for accident policy increased risk of 
loss is for jury if question is reasonably debatable (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

6. INSURANCE. . : id 

In action on accident policy where insured admitted materiality of alleged 
misrepresentations in application for policy, degree of their materiality -and their 
probable influence upon insurer in passing on application, and whether misrepre- 
sentations increased risk of loss, held for jury (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

8. INSURANCE. 

Facts showing intent to deceive insurer need not be alleged in any plea setting 
up misrepresentations in insured’s application for accident policy, but evidence of a 
iraudulent intent has a wide range. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

10. INSURANCE. 

Jury’s verdict for insured in action on accident policy held not justified by evi- 

dence which showed that misrepresentations were made in application for policy 
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with knowledge of their materiality with intent to deceive, and that misrepresenta- 
tions increased risk of loss (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
11. INSURANCE. 

In action on accident policy, insurer’s offered evidence as to insured’s financial 
condition held properly excluded, where there was no misrepresentation in applica- 
tion for policy about insured’s financial condition (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

12. INSURANCE. 

In action on accident policy where insurer defended on ground of misrepre- 
sentations in application, reasons why various insurance companies declined insured’s 
application were incompetent when not communicated to insured. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal from Circuit Court, Talladega County; R. B. Carr, Judge. 

Action on a policy of accident insurance by J. E. Jordan against the General 
Accident, Fire & Life Insurance Corporation, Limited. From a judgment for 
plaintiff, defendant appeals. 

Reversed and remanded. 

Knox, Dixon, Dixon & Allen, of Talladega, for appellant. 

Harrison & Stringer, of Talladega, for appellee. 

Foster, Justice. 

This is a suit on a policy of accident insurance. 

The defendant interposed many special pleas, in most of which the defense 
relied on was some misrepresentation in the application made a part of the insur- 
ance contract. The court overruled demurrers to them all, except plea No. 40, and 
sustained demurrer to that plea. 

Appellant, defendant, argues in respect to that plea (No. 40) that it is one 
showing confidential relations between them, in that appellee, plaintiff, was then an 
agent of defendant, of large experience in such matters, and that the agency created 
a higher degree of duty to disclose to defendant every matter which was material 
for defendant to know in passing upon the desirability of the risk, and that he knew 
what was considered material by defendant, and did not make a full and fair dis- 
closure of all such facts, and made misrepresentations in his application which may 
not have been with the actual intent to deceive or increase the risk of loss, but 
which he was under the duty of a confidant to disclose and represent truly, thereby 
lulled the defendant, in dealing with his agent, into security and the issuance of the 
policy without the investigation which would have been made had he not been thus 
related. 

This plea showed thit the application contained a clause whereby appellant 
agreed that the falsity of a statement shall bar a recovery if made with intent to 
deceive or materially affects either the acceptance of the risk or the hazard assumed. 

{1, 2] Giving plea 40 the construction which appellant’s counsel have done in 
argument, we think it is subject to demurrer. If it alleges that such misrepresenta- 
tions increased the risk of loss, or were made with the intent to deceive, as it so 
appears to us, since it adopts that part of plea No. 39, it was sufficiently covered in 
that plea on which issue was joined. We do not think the answer to the question 
by which plaintiff agreed that the falsity of any statement in his application shall 
bar a recovery if it is made with the intent to deceive, “or materially affects either 
the acceptance of the risk, or the hazard assumed by the corporation,” has the effect 
of enlarging or in any manner changing the principle declared in section 8364, Code. 
Without the intent to deceive it is not enough that the misrepresentation shall be 
material in determining whether the policy shall be issued, and cannot be made so by 
contract, but it must go to the extent of increasing the risk of loss. In that respect 
our statute differs from that of Virginia considered in Union Indemnity Co. v. Dodd 
(C. C. A.) 21 F.(2d) 709, 55 A. L. R. 735, note page 742. We think that there was 
no prejudicial error in sustaining demurrer to plea No. 40. 

The pleas (all except 40) were held good on demurrer. That means that the 
court ruled that they set up misrepresentations intrinsically material in passing on 
the application; and alleged that the insurer relied and acted on the statements con- 
tained in the application, and that they were made, as alleged in some, with the 
intent to deceive, and in others, that they increased the risk of loss. 
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[3, 4] z \ppellant insists that it was due to have its general affirmative charge 
given to the jury, or in the alternative that its motion for a new trial should have 
been granted. While the court, as a matter of law, may pass on the materiality of 
a misrepresentation, and sometimes also whether it increased the risk of loss, the 
general rule is that the question of intent is an inference of fact, and it is submitted 
to the jury when reasonable men may draw different conclusions. New York Life 
Ins. Co. v. Torrance, 228 Ala. 286, 153 So. 463. Likewise, whether it increased the 
risk of loss is for the jury if it is a reasonably debatable question. Brotherhood, 
etc. v. Riggins, 214 Ala. 79, 107 So. 44; Sov. Camp, W. O. W. v. Gibbs, 217 = 
108, 114 So. 915; Nat. Life & Accident Ins. Co. v. Baker, 226 Ala. 501, 147 So. 

But that question may sometimes be one for the court. Padgett v. Sov. Sh 
W. O. W., 218 Ala. 255, 118 So. 456; Sov. Camp, W. O. W. v. Harris, 228 Ala. 417, 
153, So. 870. 

[5, 6] Since issue was taken on the pleas, the materiality of the alleged mis- 
representations is thereby admitted, but the degree of their materiality and their 
probable influence upon defendant in passing on the application, known to plaintiff, 
should affect the question for the jury of whether plaintiff intended to deceive. On 
that question, as well as whether they increased the risk of loss, we think defendant 
was not due the affirmative charge, since they were jury questions. 

[8] The question of intent set up in the various pleas is affected by proof of 
the matter alleged in the other pleas said also to be with the intent to deceive. So 
that the question is not controlled by matter set up in any one plea disconnected 
from the others. The facts showing the intent in any plea need not be alleged. But 
evidence of a fraudulent intent has a wide range. Beatty v. Palmer, 196 Ala. 67, 
74, 71 So. 422; Mann v. Darden, 171 Ala. 142, 54 So. 504; Blackwood v. Standridge, 
212 Ala. 156, 102 So. 108. 

It clearly appears that on February 11, 1933, plaintiff sustained a serious injury 
to his back and other paris of his body by slipping in his bathtub. The policy sued 
on provides for a weekly indemnity of $40, and expenses of treatment not exceeding 
$800. This occurred on the eleventh day after the date of the policy, and on the 
third day after its date had been corrected by authority of the general agent in 
Atlanta. On February 27th, after plaintiff was injured on the 11th, he furnished 
required proofs. On April 18th, a letter from the office in Philadelphia was written 
to plaintiff alleging that material misrepresentations were made by him in his 
application in regard to previous disabilities, medical attention, insurance history, 
and other matters. 

Plaintiff was the agent of defendant at Sylacauga, and had been in the insur- 
ance business about twenty-four years, representing health, accident, and life insur- 
ance companies, as well as fire, tornado, and automobile insurance, and was familiar 
with the forms of application in use. The application was dated January 30, 1933, 
and the policy dated January 31, 1933. Plaintiff had known the general agent of 
defendant in Atlanta about four years, and was on friendly relations with him. His 
knowledge of what insurance companies consider material information to be stated 
in applications for such policies of insurance has important bearing upon his intent 
in misrepresenting such matters in his application. 

[9] When one’s knowledge or information as to any question is material, the 
rule is that, at least on cross-examination, he may be questioned about it. Wefel v. 
Stillman, 151 Ala. 249 (9), 44 So. 203; Birmingham R. & E. Co. v. Jackson, 136 
Ala. 279 (2), 34 So. 994; Beale v. Posey, 72 Ala. 323. 

This rule extends to the motives of a party when material. Hill v. State, 156 
Ala. 3 (4), 46 So. 864; Williams v. State, 123 Ala. !39, 26 So. 521; Linnehan v. 
State, 120 Ala. 293 (3), 25 So. 6. 


The questions referred to in assignments 21 to 29, some or all, inquire, on cross- 
examination of plaintiff, as to plaintiff’s knowledge of whether defendant and other 
companies considered material in influencing them in issuing the policies the answers 
to the questions which are set out in the pleas, and to which we have referred as 
Nos. 12 to 19, respectively. 

If the knowledge of plaintiff on that subject was material, we know of no 
principle which would exclude it. Plaintiff had testified to his long experience as an 
insurance agent. When he knows that accurate answers are deemed material by 
the company, his incorrect answers, when the facts are available to him, but not 
examined by him, tend to show an intent to deceive. 
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Plaintiff testified that he did not give a thought as to what disability clauses he 
had in life policies, such as the Massachusetts Mutual (pages 153, 196, 214); (but 
the Pacific Mutual had such a policy), that he did not get his policies and look up 
provisions to answer the questions; that he has over forty policies of his own; that 
it would be very difficult to remember them all. 

Whether plaintiff stated what is a sufficient answer to defendant’s questions 
shown in assignments 21 to 29, inclusive, need not be determined. We proceed to 
the question of whether the verdict of the jury for plaintiff on the allegation of 
intent to deceive, and the increase of the risk of loss, should have been set aside. 

[10] We think that such an accumulation of misrepresentations, with a knowl- 
edge of their materiality, has so great a combined force that the verdict ought to 
be vacated. Mutual Life Ins. Co. v. Mandlebaum, 207 Ala. 234, 92 So. 440, 29 A. 
L. R. 649. 

We do not think plaintiff can excuse himself by answering the questions from 
memory. The questions call for correct answers, and he so represents. He is not 
asked to state from memory but truly. He had the information available, but 
answered as true what his papers disclose was not correct. He did not go to the 
trouble to verify them by data at hand. He wrote the application answers, we pre- 
sume, with deliberation in his office where he had his papers. They were certainly 
available. We cannot approve a verdict for him under such circumstances. 

We think that the compensation for the Pullman accident as set up in pleas 
31 and 32 was not an indemnity in the meaning of question 15. 31 Corpus Juris, 
419. There was no prejudice to defendant in the adverse rulings as to those pleas. 
Louisville & Nashville R. R. Co. v. Carter, 213 Ala. 393, 104 So. 754. 

[11] There was no misrepresentation in the application about plaintiff’s financial 
condition. We think there was no error in excluding evidence of it, as offered by 
defendant. 

[12] We think that the reasons why the various companies declined plaintiff's 
application were incompetent when not communicated to him. 

It is probably not necessary to consider other assignments which may not arise 
on another trial. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


REX v. CONTINENTAL CASUALTY CO. No. 13348. 
Supreme Court of Colorado. April 1, 1935. 
Rehearing Denied April 29, 1935. 

44 Pacific Reporter (2d) 911. 


1 INSURANCE. ; , ; 
Plaintiff establishing insured’s accidental death in action on accident policy 
inade out prima facie and cast burden on defendant to show that accident was 
within exception named in policy, in order to avoid liability thereon. 
(For other cases, see Insurance, Dec. Dig. § 646[3].) 
2. INSURANCE. , fe. 

Insured’s act may pertain to two occupations, one of which is more hazardous 
than the other, at same time, so as to authorize recovery on accident policy, 
classifying work of which such act was part as within risks covered, unless it 
was so foreign to such work that it could not pertain to two classifications. 

(For other cases, see Insurance, Dec. Dig. § 453.) 
3. INSURANCE. 

' Insured’s act in walking down track at quarry of limestone company, of 
which he was general manager, when killed by loaded train, held not so variant 
from duties of one within classification, “General manager, office and traveling 
duties only,” in accident policy, so classifying him, as to justify court in declar- 
ing that such act did not pertain to that occupation as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 453.) 

In Department. 
: a to District Court, City and County of Denver; Charles C. Sackmann, 
Judge. 
_ Action by Erna Rex against the Continental Casualty Company. Judgment 
for plaintiff in an unsatisfactory amount, and she assigns error. 
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Reversed and remanded. 

James J. Sullivan, of Denver, for plaintiff in error. 

Bartels, Blood & Bancroft and Arthur H. Laws, all of Denver, for defendant 
in error. 

YounG, Justice. 

This is a suit on an accident insurance policy. At the close of the evidence 
and upon motion of defendant by its attorneys, plaintiff was nonsuited on her 
claim in excess of $5,542.53, the court directed a verdict in her favor in that 
amount, and judgment was entered accordingly. Error is assigned. The parties 
appear here in the same order as below and reference will be made to them in 
this opinion as plaintiff and defendant. 

The defendant issued an accident policy to one William M. Rex, the hus- 
band of the plaintiff, who was named as beneficiary therein, insuring’ him against 
“loss of life * * * resulting from personal bodily injury * * * which is effected 
solely and independently of all other causes by the happening of a purely acci- 
dental event. * * *” Insured was at the time general manager of the Ingleside 
i,imestone Company, a subsidiary corporation of the Great Western Sugar Com- 
pany. The face of the policy was $9,000. The insured was classified as a select 
risk, and his duties described in the policy as “General manager, office and 
traveling duties only.” 

The policy contained the following provision: “This policy includes the 
endorsements and attached papers if any, and contains the entire contract of 
insurance except as it may be modified by the Company’s classification of risks and 
premium rates in the event that the Insured is injured after having changed his 
occupation to one classified by the Company as more hazardous than that stated 
in the policy, or while he is doing any act or thing pertaining to any occupation 
so classified, except ordinary duties about his residence or while engaged in 
recreation, in which event the Company will pay only such portion of the indem- 
nities provided in the policy as the premium paid would have purchased at the 
rate but within the limits so fixed by the Company for such more hazardous 
occupation.” 

While the policy was in force, William M. Rex was instantly killed, being 
run over by a loaded tram at the quarry belonging to the Ingleside Limestone 
Company, at Guernsey, Wyo. The “affidavit of claimant for indemnity” sent in 
by plaintiff, widow of the deceased, contains this question and answer: “What 
was the deceased doing at the time of accident? A. Inspecting plant.” The 
affidavit is sworn to by the plaintiff. On the trial, in response to questions, she 
tesified in part as follows: 

“Q. What happened there [At the office of the general agent of the defend- 
ant company]? <A. Well, he [the general agent] told me that he regretted that 
his company could only pay me $5,542.53, and I asked him why and he said 
because Mr. Rex had engaged in something very much more hazardous than he 
was supposed to do. Well, of course, I did not know exactly what Mr. Rex was 
doing, so I asked him to explain himself. * * * 

“Q. At the time you made and sent to the defendant company this paper 
marked exhibit 1 [the report of death], where did you get the information that 
you gave there concerning the circumstances of Mr. Rex’s death? A. Well, of 
course, I was here, and so I just took for granted those up there were qualified 
to say, and I merely copied it. * * * 


“Q. Did you know of your own knowledge at the time just what Mr. Rex 
was doing when he was killed? A. No, I did not. 

“Q. You just took the statements given you by someone else? A. That is all. 
I did not think it was necessary to make an investigation. They required that 
these affidavits be sent in.” 

Mr. Haskell, the insurance manager of the Ingleside Limestone Company, 
who was not present at the time of the accident, in his unsworn report to the 
company, to the question: “If injured on duty, what work was he engaged in at 
the time of the accident?” replied, “Supervising and Inspection of Quarry.” 

Witness Fowler testified that he was the superintendent of the quarry; that 
deceased had no connection with the operation of the quarry at the time of his 
death, except as manager for the limestone company, and that deceased was not 
doing anything in connection with the operation of the quarry or tramway at 
the time of his death. The record discloses that Rex came to his death while he 
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was at the quarry, but contains nothing showing why he was there other than 
the two statements filed, which in the light of the other testimony in the record 
are purely hearsay. Fowler was the only eyewitness who testified. 

{1] When plaintiff established the death of insured to have been accidental. 
she made out a prima facie case under the terms of the policy, and the burden 
then was upon the defendant, if it would avoid payment, to show that the acci- 
dent was within one of the exceptions named in the policy. Hess v. Preferred 
Masonic Mut. Acc. Ass’n of America, 112 Mich. 196, 70 N. W. 460, 40 L. R. A. 444. 

The defendant company contends that deceased, at the time of his death, 
was doing an act or thing pertaining to an occupation which it had classified 
as more hazardous than the one under which he was insured, namely, performing 
an act which it classifies under the heading of “quarry: proprietor, inspecting 
only, not superintending.” Defendant further contends that under this classi- 
fication, deceased’s premium paid for only $5,542.53 insurance, which amount it 
offers to pay in full satisfaction of plaintiff’s claim. 

When the defendant company and insured entered into the contract and 
classified the latter as a select risk with the duties of “General manager, office 
and traveling duties only,” the parties by the use of those words intended that 
there were certain duties the insured might perform, and if he was injured or 
killed in the course of their performance, he or his beneficiary could recover the 
face of the policy. There were certain other things the parties had in mind, inci- 
dental to classifications more hazardous, and also not incidental to the duties 
of “General manager, office and traveling duties only,” that, if insured did them, 
would entitle defendant company to scale down the amount to be paid for an 
injury or death occurring while he was doing them. 

[2] It is assumed that when the parties classified the deceased as general 
manager of a limestone company with office and traveling duties, they had in mind 
that he would do the things general managers of. such concerns usually do. It 
also is assumed that when the general manager traveled he did so, not merely 
for the sake of traveling, but with a destination in view and duties to be per- 
formed upon his arrival. All the duties of a manager of a limestone company, 
in the very nature of things, cannot be carried on within the confines of an 
office. It would be a narrow construction of the policy to say that deceased was 
within its terms when he was sitting in his office and when he was actually 
traveling, but ceased to be insured when he had arrived at his destination even 
though he was engaged in the performance of duties that pertained to the general 
management of the business. It seems to us to be a logical conclusion that an 
act may at the same time pertain to two occupations, one of which is more 
hazardous than the other. There may be cases where an act performed is so 
foreign to the work specified in the classification set forth in a policy as to show 
that it could not pertain to two classifications. For example, the mere statement 
that one classified as clerk in a dry goods store was injured accidentally while 
diving for buried treasure discloses the impossibility of the act performed 
pertaining to an occupation under the classification of dry goods clerk. 

{{3, 4] We think the act of the deceased merely in walking down the track, as 
shown by the testimony of witness Fowler, was not so variant from the duties of 
one within the classification fixed in the policy, as to justify a court in declaring, 
as a matter of law, that it did not pertain to the occupation embraced in such 
classification. It may also have pertained to another occupation; but, if so, that 
fact alone does not exclude it from the occupation as classified in the policy. 
The written statements of the wife and of Mr. Haskell sent to the company by 
the wife were competent evidence under the authority cited by counsel for defend- 
ant in his brief, in which it is said: “Our conclusion in the instant case is that 
the facts stated in the proof of death furnished to the defendant by the plaintiff 
were admissible against her as solemn declarations against interest, and were 
sufficient to establish such facts in the absence of any attempt upon the part of 
the plaintiff to contradict or modify them by explanation.” Tobin y. National 
Cas. Co., 63 Cal. App. 578, 585, 219 P. 482, 485. The record in the instant case 
clearly shows that the statements in these written: documents were not within the 
personal knowledge of either plaintiff or Mr. Haskell. Fowler was the superin- 
tendent. Deceased, at the time of the accident was not doing anything in con- 
nection with the operation of the quarry of the tramway and he had_no con- 
nection with the quarry other than as general manager of the Ingleside Company. 
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Plaintiff having made out a prima facie case when the death of her husband by 
accident was admitted, and the burden being on the defendant to show that death 
was within one of the exceptions of the policy in order to scale down the amount 
to be paid, we think the situation was not so clear that the court should have said 
that reasonable men could not differ as to the conclusions to be drawn from the 
evidence; but that they must conclude that deceased was doing an act that did 
not pertain to his occupation as classified in the policy, and that did pertain to 
an occupation classified by the defendant as more hazardous. 

The trial court properly stated the issues when he said: “I presume the thing 
that is in issue here is that he [deceased] was general manager of the company 
and his duties were office and traveling only. What do those terms mean, and 
did the duties he was performing at the quarry on this date come within those 
geueral terms? That is the issue of fact, and the only issue of fact, there is in 
the case.” 

The case should have been submitted to the jury. The judgment is reversed 
and the cause remanded for further proceedings. 

Butler, C. J., and Burke, J., concurring. 

COSTELLO v. SOUTHERN LIFE & HEALTH INS. CO. 
No. 14908. 
Court of Appeal of Louisiana. Orleans. May 27, 1935. 
161 Southern Reporter 344. 
INSURANCE. 


Insured held not: entitled to recover under accident policy for disability sub- 
sequent to healing of fracture, where prolongation of disability was due to 
insured’s refusal to remove brace from leg. 

(For other cases, see Insurance, Dec. Dig. § 450.) 

Appeal from First City Court of New Orleans; W. Alex Bahns, Judge. 

Suit by Sam Costello against the Southern Life & Health Insurance Company. 
From a judgment rejecting his demand, plaintiff appeals. 

Affirmed. 

Johnston Armstrong, of New Orleans, for appellant. 

Solomon S. Goldman, of New Orleans, for appellee. 

LECHE, Judge. 


Plaintiff filed this suit under a policy of life and health insurance and has 
appealed to this court from a judgment rejecting his demand. 

Plaintiff was injured on December 20, 1930, sustaining a comminuted com- 
pound fracture of the lower end of the tibia and fibula. He brought this suit 
under policy No. 1654926 of the Southern Life & Health Insurance Company, the 
pertinent part of which reads as follows: “For each day that the insured is, by 
reason of accidental injury, of which there is cottinuous external evidence, during 
the entire period of disability claimed, disabled from performing work of any 
nature, providing such confinement or disability is of not less than four con- 
secutive days, and that due notice thereof is given the company at its nearest 
district office on blanks provided by the company and signed by a duly licensed 
and practicing physician * * *. The total number of days for which benefits 
will be paid under this policy is limited to 140 days during any twelve consecutive 
months.” 

Plaintiff was paid for the entire period of 140 days for the year 1931 and was 
also paid for the full period of 140 days for the year 1932. This suit is the 
result of defendant’s refusal to pay for the entire period of 140 days for the 
year 1933. ; 

The case of Costello v. French Market Ice Co., 159 So. 466, decided by this 
court March 4, 1935, grew out of the same injury. That case, however, was a suit 
under the Workmen’s Compensation Law (Act No. 20 of 1914, as amended). In 
that case we held: “We are therefore of the opinion that plaintiff's condition is 
due to atrophy caused by nonuse resulting from his refusal to remove the brace, 
and that he cannot claim compensation beyond the period of his actual disability 
and for a time thereafter sufficient to permit his recovering, by actual use, the 
full strength and flexibility of his leg. Attending physicians were of the opinion 
that union of the fracture was complete on October 9, 1931, and that active use 
of the leg for a period not exceeding ninety days was sufficient to allow full 
recovery. Compensation was paid until January 9, 1932.” 
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li, as we found there, the fracture was completely healed on October 9, 1931, 
and active use of the leg for a period not exceeding 90 days thereafter was 
sufficient to allow full recovery, plaintiff cannot recover here for disability during 
the year 1933 growing out of the same injury. The record in this case, as in 
the former case, shows the plaintiff consistently refused to remove the brace 
from his leg and make sufficient use of it to assure his recovery. He points out, 
however, that as this is a case under a policy of health insurance, it is subject 
to rules of law different from those applying to a case under the Workmen’s 
Compensation Act. He contends that there is nothing in the policy which makes 
it obligatory upon him to remove the brace. 

The policy contract here does not contemplate payment of benefit due to 
voluntary prolongation of the disability. If there were any distinction between 
the claim under compensation and the claim under this policy of health insurance, 
it would be that, possibly, plaintiff is under a greater obligation under the terms 
of the insurance policy voluntarily entered into than he would be under in the 
compensation case under a state statute for the benefit of employees. In the 
prior case, supra, we found that plaintiff’s recovery was complete not exceeding 
90 days after October 9, 1931, and, as there is nothing in the present record to 
refute the presumption of correctness of our former decree, it is patent that 
plaintiff cannot recover for alleged disability caused by that injury during the 
year 1933. 

The judgment appealed from is therefore affirmed. 

Affirmed. 


TATUM v. NATIONAL LIFE & ACCIDENT INS. CO., Inc. No. 16124. 
Court of Appeal of Louisiana. Orleans. May 27, 1935. 
161 Southern Reporter 345. 
INSURANCE. 


Insured held not entitled to recover disability benefits under industrial health 
policy, limiting number of weekly benefits payable in any 12 consecutive months 
to 20, for weeks after 12-month period during which 20 weekly payments were 
made. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

Appeal from City Court of New Orleans; Wm. V. Seeber, Judge. 

Suit by Peter Tatum against the National Life & Accident Insurance Company, 
Inc. From a judgment of dismissal, plaintiff appeals. 

Affirmed. 

Rudolph O. Vorbusch, of New Orleans, for appellant. 

Porteous, Johnson & Humphrey and F. Carter Johnson, Jr., all of New 
Orleans, for appellee. 

WESTERFIELD, Judge. 

This is a suit for eight weeks’ disability at the rate of $7 per week on two 
industrial health policies. There was judgment below dismissing _ plaintiff’s 
demand, and he has appealed. 

The defendant insurance company admits the issuance of the policy, the 
receipt of the premium, and the disability of the plaintiff and defends upon the 
ground that the policy limits recovery for illness to 140 days, or 20 weeks, in 
any twelve consecutive months, and that this plaintiff has been paid, during the 
twelve months next preceding January 14, 1935, the first week for which disability 
is claimed in this suit, more than twenty weeks’ disability. 

The clause in the policy relied on reads as follows: “Weekly benefits for 
sickness will only be paid for each period of seven consecutive days that the 
insured has been by reason of illness necessarily confined to bed and there visited 
professionally by a duly licensed and practicing physician. * * * The number of 


weekly benefits payable under this policy in any twelve consecutive months is 
limited to twenty.” 


The record shows that plaintiff received the following payments in 1934: 


ie. 14 7.00 Aug. 2 7.00 Sept. 20 7.00 
Tune 4 7.00 Aug. 9 7.00 Sept. 27 7.00 
qune 11 7.00 Aug. 17 7.00 Oct. 4 7.00 
June 28 7.00 Aug. 23 7.00 Oct. 11 7.00 
July 5 7.00 Aug. 30 7.00 Oct. 18 7.00 
july 18 7.00 Sept. 6 7.00 Oct. 25 7.00 
July 25 7.00 Sept. 15 7.00 Oct. 31 7.00 
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Plaintiff's counsel contends that his client is a hopeless invalid and has been 
such since January 14, 1934, the date of the first payment for disability benefit 
under the policy sued on, and that the delay in payment between January 14 and 
June 4, 1934, was arbitrary on the part of the defendant, and results in a great 
disadvantage to plaintiff, in that it unduly postpones the resumption of payments 
under the quoted provision of the policies. He further contends that the last 
payment made by the defendant company, that of October 31, 1934, was, under its 
construction of the policy provision, not due, and that its payment is prejudicial 
to plaintiff and should not, therefore, be considered. 

The first week for which disability is claimed in this suit is that of January 
14, 1935. An examination of the payments which we have listed seriatim in this 
opinion shows that if the payment of $7 on the 31st of October, 1934, be con- 
sidered, the claim for the week of January 14, 1935 is not due, because twenty- 
one payments have been made in the twelve preceding consecutive months. The 
next week for which disability is claimed is the one ending January 21, 1935. 
This claim cannot be allowed because, counting backwards, twenty payments have 
been made in the preceding twelve months; and the same is true of the claims 
for each of the other six weeks. In other words, the defendant, under the 
policy sued on, will not be liable for any further payments on account of 
disability, or ailments, until June 4, 1935, if the plaintiff be in a physical condition 
to entitle him to sick benefits at that time. If we ignore the payment of 
October 31, 1934, one week’s disability would be due plaintiff, but, considering the 
fact that no substantial advantage would result to plaintiff and the further fact 
that this amount has been received, though in excess of the company’s obligation 
under the policy, we believe a more equitable result would be obtained by a 
simple affrmance of the judgment appealed from. 

For the reasons assigned, the judgment appealed from is affirmed. 

Affirmed. 


PHCNIX INDEMNITY CO. OF NEW YORK v. SMITH, to 
Use of HOLMES. No. 22. 
Court of Appeals of Maryland. May 22, 1935. 
179 Atlantic Reporter 50. 
1. INSURANCE. 


Statement of insured in application for accident insurance that occupation was 
that of cost accountant held not a false representation, invalidating policy, even 
though he was temporarily unemployed, where his special and only vocation was 
that of cost accountant. 

(For other cases, see Insurance, Dec. Dig. § 296.) 

2. INSURANCE. 

Alleged deficiencies in statements of insured in application for accident insur- 
ance that he was employee of corporation and that his average weekly earnings 
were in excess of weekly indemnity applied for held not to justify denial of 
recovery on accident policy where they were supplied by full and explicit infor- 
mation given by insured to insurer’s agent. 

Insured had informed agent that he was a cost accountant and had 
worked exclusively for corporation for past three years, that statement 

as to earnings was in respect to period when employed, and that at time 

of making application, he was temporarily unemployed but waiting for 

call on another project by corporation. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. INSURANCE. 

That insured was not actually employed at time of accident held not to prevent 
tecovery by him under accident policy providing for payment of weekly indemnity 
should insured be prevented by injury from performing each and every duty 
Pertaining to his occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


\ppeal from Baltimore Court of Common Pleas; Samuel K. Dennis, Judge. 
Suit by W. Cover Smith, to the use of Arthur C. Holmes, against the Phoenix 
ae i of New York. Judgment for plaintiff and defendant appeals. 
Affirmed. 


Argued before Urner, Offcutt, Parke, Sloan, Mitchell, Shehan, and Johnson, JJ. 


Inde 
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Joseph T. England and Julius F. Sanrock, both of Baltimore, for appellant. 

Arthur C. Holmes and Paul M. Higinbotham, both of Baltimore (Daniel E. 
Klein, of Baltimore, on the brief), for appellee. 

UrNER, Justice. 

_ _ The judgment questioned by this appeal was entered on the verdict of a jury 
in favor of the plaintiff in his suit on an accident insurance policy. Liability was 
disclaimed by the insurance company on the ground of alleged false statements 
in the application upon which the policy was issued. The application and _ policy 
were both dated April 3rd, 1933. The following questions and answers quoted 
from the application involve the representations which are said to have been false: 

Q. “Are you a member of firm or employee? (State name of firm and 
business engaged in)” A. “Employee—Arundel Corporation Engineering Contrac- 
tors.” 

Q. “What is your occupation?” A. “Cost accountant.” 

Q. “Do your average weekly earnings exceed the aggregate single weekly 
indemnity payable under this Policy and all other similar policies carried by you?” 
A ies.” 

Q. “Have you ever made application for life, accident or sickness insurance 
upon which you have not been notified of the action thereon?” A. “No.” 

The plaintiff testified that he signed the application after answering the 
questions in it as read to him by the insurance company’s agent, Mr. Gardner, 
who solicited the business, delivered the policy and collected the premium. As 
reflecting upon the truthfulness and sufficiency of the plaintiff's representations 
we quote from his testimony as follows: 

“Q. What with regard to your employment did you tell Mr. Gardner? A. I 
told him I was in the employ of the Arundel Corporation in field cost accounting, 
aud that my work had to do with large projects where it was necessary to set 
up a field organization for cost accounting purposes, and that it was not very 
often that one large project ran right into another one, and, consequently, I would 
not be surprised if there would be an interval between one job and another when 
I would not be employed. I went over all that in detail. Mr. Gardner said | 
was much in the same position as a school teacher or some one else along that 
line who would not be constantly on a pay roll, or a railroad employee who was 
on furlough; furthermore he said it was not important any way * * * Q. What 
did you tell Mr. Gardner with respect to the last time you were on the pay rofl 
of the Arundel Corporation? A. I told Mr. Gardner that I had left the Safe 
Harbor job of the Arundel Corporation in June of the preceding year; that I 
was expecting to be called by the Arundel Corporation on a project here in 
Baltimore involving tunnel construction; that I was constantly expecting such a 
call, which had not yet come, but any day might have meant the beginning ot 
this work and a call back to another assignment for me. Q. What did you tell 
him your earnings were?” In reply the plaintiff said they “ranged from $35.00 
to $45.00 a week at different intervals.” 

On cross-examination the plaintiff testified that when he signed the application 
for the policy of the Phoenix Indemnity Company, upon which this suit is based, 
he had not applied for a policy from any other company, but later on the same 
day he made application for a policy to the Massachusetts Protective Association 
because the agent for the former company had expressed a doubt as to whether 
it would be willing to issue the proposed policy in view of the fact, duly men- 
tioned in the application to it, that about six months previously the plaintiff had 
suffered a fracture of the pelvis. The agent was uncertain whether the plaintiff 
would be regarded by the company as having sufficiently recovered from that 
injury to be acceptable for accident insurange. 

[1, 2] Upon the evidence in the record we approve of the refusal of the trial 
court to direct a verdict for the defendant upon the ground of the asserted mis- 
representations. There can be no question as to the accuracy of the plaintiff's 
description of his occupation as that of a cost accountant. It. appears to have 
been his special and only vocation, and he was not required to disregard it, tor 
the purposes of his application, merely because he was temporarily out of work 
The answer to the question in reference to other applications for accident insur- 
ance was also correct, there being in fact no other such application by the plaintiff 
then pending. The statements as to his being an employee of the Arundel 
Corporation, and as to his average weekly earnings being in excess of the single 
weekly indemnity applied for, were not strictly correct if the questions thus 
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answered were intended to inquire as to the applicant’s effective employment 
and current earnings at that particular time. But in view of the testimony, it 
would hardly be just to characterize as false the plaintiff’s statement as to his 
average weekly earnings and his reference to the Arundel Corporation as his 
employer. There is no dispute as to his having served exclusively since 1930 
as an employee of that corporation, and that he was awaiting its call for work 
on another project, and it is also undisputed that the amount of his average 
weekly earnings, when so employed, was truthfully stated. But any possible 
deficiencies in the written answers were supplied by the full and explicit infor- 
mation given by the plaintiff to the defendant’s agent. The testimony to that 
effect is uncontradicted. In Dulany vy. Fidelity & Casualty Co., 106 Md. 17, 34, 
66 A. 614, 616, this court said: “If the actual facts were explained by the assured 
to the agent of the company through whom the policy was delivered to him and 
the premium collected, and that agent undertook to determine whether the facts 
were material to the risk and wrote or instructed the appellant to write the 
answer appearing on the application, the company would be estopped to set up 
those facts to defeat an action to recover on the policy.” It was said in the 
opinion in Great Eastern Casualty Co. v. Schwartz, 143 Md. 452, 457, 122 A. 647, 
649: “When facts, as to the materiality of which there may be a legitimate ques- 
tion, are stated by the applicant to the authorized agent of the insurance company, 
and are disregarded in the application because of his decision that they are not 
material, the company is estopped to rely upon such facts to defeat a recovery.” 

In the present case there could be a legitimate question as to the materiality 
of the supplemental facts reported to the agent by the plaintiff, and there is no 
suficient basis for a conclusion that in preparing the application they conspired 
to mislead the insurance company, or that the plaintiff acquiesced in an effort 
by the agent thus to defraud his principal. The circumstances of this case, there- 
fore, do not bring it within the rule applied in the cases cited by the appellee in 
which the insurer was defrauded by false statements in the application as to 
manifestly material facts. Commercial Casualty Ins. Co. v. Schmidt, 166 Md. 
62, 171 A. 725: Stiegler v. Eureka Life Ins. Co., 146 Md. 629, 127 A. 397; 
Forwood v. Prudential Ins. Co., 117 Md. 254, 83 A. 169; Metropolitan Life Ins. 
Co. v. Jennings, 130 Md. 622, 101 A. 608; Globe Reserve Mut. Life Ins. Co. v. 
Duffy, 76 Md. 293, 25 A. 227. 


The defense to which we have referred was urged by demurrer to one of the 
plaintiff's replications, and by objection to the admission of the quoted testimony 
in regard to his conversation with the defendant’s agent when the application was 
being prepared, as well as by ten prayers for the withdrawal of the case from 
the jury. There was no error in the rulings of the trial court upon the conten- 
tions thus presented. 

[3] By a special exception to the plaintiff’s first prayer, relating to the 
measure of recovery, if the verdict should be in his favor, the defendant disputed 
the hypothesis of the prayer that the plaintiff was prevented, by his accidental 
injury, after the date of the policy, from performing any of the duties of his 
occupation. The point of this exception is that as the plaintiff was not actually 
employed at the time of the accident, he was not subject to such a loss of 
earning opportunity as the policy contemplated. 


"he insurance provided by the policy is, in part, “against loss resulting inde- 
pendently and exclusively of all other causes from accidental bodily injury sus- 
—_ during the term of the policy hereinafter referred to as ‘such injury’, as 
lollows: : 


“*Total disability (1). If such injury, independently and exclusively of all 
other causes, shall, within thirty days from the date of accident, wholly and con- 
tinuously disable the Insured, and prevent him from performing each and every 
duty pertaining to his occupation, the Company will pay weekly indemnity at the 
rate hereinafter specified for the period of such continuous total disability, but 
not exceeding fifty-two consecutive weeks. After the payment of weekly indem- 
nity for fifty-two weeks as aforesaid the Company will continue the payment of 
weekly indemnity of the same amount thereafter so long as the Insured shall be 
Wholly and continuously disabled by such injury from engaging in any occupation 
t employment for wage or profit.’ 

“*Partial disability (2). Or if such injury, independently and exclusively of 
all other causes, shall, within thirty days, from date of accident, and immediately 
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following total disability, continuously prevent the Insured from performing each 
and every duty of his occupation for one-half of his business time, the Company 
will pay one-half of the weekly indemnity for the period of such disability, as 
hereinafter provided. Indemnity for partial disability shall not be payable in 
excess of fifty-two weeks.’” 

Double indemnity was provided if an injury within the purview of the policy 
should be sustained by the insured while a passenger on a public conveyance of 
a common carrier. The amount of single indemnity specified in the policy was a 
weekly payment of $25.00. 

It was proved at the trial that the plaintiff was wholly unable to engage in 
any work from the time of his accidental injury on April 28th, 1933, until March 
15th, 1934, when he became an employee of the Public Works Administration, 
and that thereafter, until the date of the trial, which occurred on November 26th, 
1934, he had only half of his normal ability to pursue his vocation as a cost 
accountant. The more exacting and burdensome duties usually required of the 
plaintiff as cost accountant on construction projects, as compared with the work 
assigned him under the Public Works Administration, were described in’ his 
testimony. The verdict awarded him an amount representing double indemnity 
for the period of his total disability resulting from his accidental injury, sustained 
while he was a passenger on a public conveyance of a common carrier, and one- 
half of such indemnity for the remaining period prior to the trial, and certain 
medical expenses within the policy provisions, 

It was the expressed purpose of the policy to indemnify the injured against 
loss resulting from accidental injury by which, primarily, he would be disabled 
and prevented from performing wholly or partially the duties of his occupation. 
If by such an injury the insured is rendered incapable of accepting opportunities 
to pursue his vocation, the practical consequences to him might be as real and 
serious as if an existing employment had been interrupted by the accident. The 
terms of the policy are sufficiently comprehensive to provide insurance against 
such a loss. In our opinion, therefore, the court below was right in refusing to 
adopt the restricted construction upon which the special exception to the plaintiff's 
first prayer was based. 

Five of the defendant’s twenty-three prayers were granted. Ten demurrer 
prayers were refused as above noted. The remaining prayers of the defendant 
were also properly rejected because some of them were based on_ theories 
sufficiently indicated in its granted prayers and some were unsupported by any 
proof. 

No error has been found in any of the rulings on the admissibility of evi- 
dence to which the defendant excepted. To some of those exceptions we have 
already specifically referred. A number of the others related to evidence as to 
the nature of the plaintiff’s injury and of his occupational duties for which 
he was thereby incapacitated. It seems to us unnecessary to discuss the evidence 
exceptions in details. In our judgment they refer to no testimony which was 
improperly admitted or excluded. 

Judgment affirmed, with costs. 


DECKER v. FEDERAL LIFE INS CO. No. 65. 
Supreme Court of Michigan. May 17, 1935. 
260 Northwestern Reporter 782. 

INSURANCE. : 

Evidence held insufficient to make issue for jury whether insured was “gored’ 
by bull, within policy provision awarding indemnity for death resulting from 
being “gored by a bull or cow.” 

There was no evidence that the insured was struck by the bull’s 

horns, and the record indicated that the blow might have been delivered 

by the bull with the side of its head, and there was no visible mark or 

contusion showing that insured had been pierced or stabbed in any man- 

ner. The term “gore” is defined as to pierce or stab or penetrate with a 

pointed instrument, as a spear; to pierce or wound with the horns or 

tusk. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Allegan County; Fred T. Miles, Judge. 
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Action by Ethel Decker against the Federal Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed, and cause remanded. 

Argued before the Entire Bench. 

Norris, McPherson, Harrington & Waer, of Grand Rapids, for appellant. 

Leo W. Hoffman of Allegan (Clare E. Hoffman and Carl E. Hoffman, both 
of Allegan, of counsel), for appellee. 

BuTZEL, Justice. 

Ethel Decker, beneficiary under a policy issued to Lee A. Decker, brought 
suit against Federal Life Insurance Company for $500, the amount provided in 
the policy as death indemnity should the assured lose his life “by being kicked 
by a horse or mule or gored by a bull or cow.” The policy further provided that 
it would not cover “injuries fatal or non-fatal, except drowning, of which there 
shall be no visible mark or contusion on the exterior of the body at the place 
of injury, the body itself in case of death not to be deemed such.” 

On March 1, 1934, while the policy was in force, Decker, with Clarence L. 
Cunnett, attempted to slaughter a bull in a small inclosurt. While Gunnett held 
a rope attached to a halter around the bull’s head and drawn through a ring on 
the floor, Decker struck the animal on the back of the head in order to knock it 
down. The blow, however, did not have the desired effect, but instead the bull 
threw Gunnett to the icy floor and also in some manner struck Decker so that 
he was knocked six or eight feet away. When asked how the bull struck Decker, 
Gunnettt stated that he thought it hit him with its head, because Decker was 
standing close to the animal’s head when the accident occurred. One of the 
pull’s horns curved down a slight distance, indicated by the witness but not 
shown on the record, and the other horn was a “little short stubbed horn.” There 
is no testimony showing that Decker was struck by the bull’s horns. In fact, 
the record indicates that the blow may have been delivered by the animal with 
the side of its head. There was no visible mark or contusion showing that the 
insured had been pierced or stabbed in any manner. 

When Decker arose he was white and, as Gunnett testified, held himself 
“like this.’ The record again fails to show what signs the witness made. The 
two men, however, were able to proceed with the slaughtering of the bull. 
Decker went home at about 2 p. m. that day and never again returned to work. 
When he retired in the evening he told his wife of. the accident. That same 
night he began to nauseate and bloat. Five or six days later he consulted a 
physician, who subsequently was summoned to Decker’s home, where he found 
him suffering from nausea and inability to take food. On March 13 Decker was 
taken to the hospital, where he was operated on for a volvulus or twisting of 
the bowels. He died a few days later. According to the attending physician’s 
certificate of death, the cause was given as: “Stoppage of bowels (obstructions) 
following an injury to right side—causing paralysis of bowels.” In answer to 
the question: “State what outward and visible signs of bodily injury you dis- 
covered at the time of your first visit to the deceased after the injury and give 
full description of the injury,” the physician answered: “None, except tender- 
ness and distention of right side in region of liver.” According to the statement 
attached to the death certificate, the principal cause of death was given as: 
“Intestinal obstruction due to volvulus. Date of operation, March 13, ’34. 
Condition for which performed,—intestinal obstruction. Organ or part affected, 
—small intestine.” The certificate contained the further statement that decedent 
was struck in the abdomen by a bull on the day of onset. The record shows that 
some time previous to the encounter Decker had undergone a serious abdominal 
Operation. 

_. The policy, issued for a comparatively small premium, insured against 
injuries resulting only from a limited number of causes. Notwithstanding 
defendant's objection to the submission of the case to the jury, on the theory 
that there was a great deal of uncertainty as to the exact manner in which dece- 
dent was struck, and although the testimony did not show that decedent had 
been gored by a bull, or that there were visible marks or contusions on _ his 
«bdomen as a result of the accident, the trial judge permitted the jury to con- 
sider the case, and a verdict was rendered in favor of plaintiff. Despite the able 
and ingenious presentation of plaintiff’s case, in which it is claimed that “gore” 
may mean “wound,” and “wound” may mean “injury,” we must accept the term 
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a 


“gore” in its ordinary meaning, as commonly known and understood, in the 
absence of a showing by plaintiff by competent evidence that the term has a 
different technical meaning as used in the policy here involved. Continental 
Hose Co. v. Fargo, 17 N. D. 5, 114 N. W. 834. According to the latest edition 
of Webster's New International Dictionary, Merriam-Webster 1935, the term 
“gore” is defined: “To pierce, stab. To pierce or penetrate with a pointed 
instrument, as a spear; to stab. Obs. except specif., of horned or tusked animals, 
to pierce or wound with the horns or tusk. Intransitive: To pierce with the 
horns or tusk.” 

The evidence shows that plaintiff's decedent was not gored. It is therefore 
unnecessary to consider plaintiff's claim that the distention of the abdomen 
accompanying a volvulus is a visible mark or contusion on the exterior of the 
body at the place of injury. Decedent may have received his fatal injury in a: 
number of different ways. To hold that it resulted from goring by a bull would 
be to indulge in remote conjecture, not supported by competent evidence. Slater 
v. Federal Life Ins. Co., 262 Mich. 85, 247 N. W. 115. 

It is admitted that a small undisputed amount is due to plaintiff under 
another clause of the policy. 

The judgment will be reversed, with costs to defendant, and the case 
remanded to the trial court to enter judgment in accordance with this opinion. 


Potter, C. J., and North, Nelson Sharpe, Fead, Wiest, Bushnell, and Edward 
M. Sharpe, JJ., concur. 


FRIEDMAN v. MASSACHUSETTS ACCIDENT CO. 
Supreme Court, Appellate Division, First Department. May 3, 1935. 
279 New York Supplement 362. 
1. INSURANCE. 


Where health and accident policy provided that it should be effective from 
April 20, 1933, to April 15, 1934, and that commencing on “fifteenth day of the next 
month following” insurer would pay certain sum to insured under sickness pro- 
visions, insured held covered as to health provisions from date of insurance, since 
words “commencing on the fifteenth day of the next month following” applied, not 
to coverage, but to time of initial payment. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

2. INSURANCE. 

Alleged ambiguous health and accident policy, which has been drawn by insurer, 
must be construed against insurer and in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Submission of controversy upon an agreed statement of facts between Charlotte 
Friedman and the Massachusetts Accident Company. 

Judgment directed for plaintiff in accordance with opinion. 

Argued before Martin, P. J., and Merrell, McAvoy, O'Malley, and Unter- 
myer, JJ. 

Benjamin G. Myron, of New Yerk City, for plaintiff. 

Samuel D. Macpeak, of New York City (Patrick J. McGill, of New York City, 
of counsel; H. H. Abramowitz, of New York City, on the brief), for defendant. 

Jamés O’MAtey, Justice. 

We are here concerned with the question of the effective coverage date of the 
health and sickness provisions of a combination health and accident policy issued by 
the defendant to the plaintiff. The latter maintains that this date is April 20, 1933, 
while the defendant contends that liability under the sickness provisions did not 
become effective until May 15, 1933. i 

The policy in question was countersigned and issued April 20, 1933. On April 
28, 1933, the plaintiff was taken ill with an inflammatory pelvic disorder which com- 
pelled her to stop work on May 2, 1933, and confined her to her home until May 10, 
1933. The attending physician diagnosed her condition as pelvic peritonitis and 
estimated her disability as continuing approximately until May 21, 1933, with ability 
to return to work on or about July 1, 1933. 

The main paragraphs of the policy insured the plaintiff against loss “as here- 
inafter set forth and defined and subject to all conditions and limitations hereimnatter 


contained or endorsed hereon from the 20th day of April, 1933 * * * until the fif- 
teenth day of April, 1934, * * *” 
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The policy further provided: “Commencing on the fifteenth day of the next 
month following the date on which this Policy is countersigned providing premium 
has been paid, the Company will pay the Insured under the Sickness Provisions in 
the sum of One Hundred dollars per month for the number of ‘consecutive days, 
for a period not exceeding twelve consecutive months, that the Insured, by reason 
of sickness which is contracted or begun during the time the sickness provisions of 
this Policy are in force, is wholly disabled and prevented from performing every 
duty pertaining to any business or occupation, and solely by reason of such sickness, 
is necessarily and continuously confined within the house; no indemnity, however, 
to be allowed for the first seven days of such disability and house confinement. 
** *” 

[1] Under the plain wording of the contract, we are of opinion that as to the 
health provisions the plaintiff was covered from the date of insurance, April 20, 
1933, and the words “commencing on the fifteenth day of the next month follow- 
ing” in the paragraph last quoted applied, not to coverage, but to the time of initial 
ayment. 
si [2] At best for the defendant, the contract might be said to be ambiguous. 
Assuming, without conceding, that it is of this nature, having been drawn by the 
defendant, it must be construed against it and in favor of the plaintiff. Bushey & 
Sons v. American Ins. Co. 237 N. Y. 24, 27, 142 N. E. 340; Silverstein v. Commer- 
cial Casualty Ins. Co., 237 N. Y. 391, 392, 143 N. E. 231, 35 A. L. R. 32; Matter of 
Jaabeck v. Theodore A. Crane’s Sons Co., 238 N. Y. 314, 321, 144 N. E. 625; Hart 
vy. Travelers’ Insurance Co., 236 App. Div. 309, 315, 258 N. Y. S. 711, affirmed 261 
N. Y. 563, 185 N. E. 739. 

It is to be noted that the defendant well knew how to restrict health coverage. 
By the last provisions of the contract above quoted, the first seven days of disability 
and house confinement were not to be indemnified. If it intended to exclude cov- 
erage until the 15th of the month following the date of issue, apt words should have 
been used. Plaintiff’s illness, therefore, commencing April 28, 1933, after the effec- 
tive date of the policy, April 20, 1933, was covered by the terms of the policy. 

It follows, therefore, that, pursuant to the provisions, the plaintiff is entitled to 
judgment in the sum of $120.65, with interest from June 12, 1933, with costs as 
stipulated. 

Judgment directed in favor of the plaintiff in the sum of $120.65, with inter- 
est from June 12, 1933, with costs. Settle order on notice. All concur. 


MANN v. TRAVELERS’ INS. CO. No. 14035. 
Supreme Court of South Carolina. April 2, 1935. 


179 Southeastern Reporter 796. 
1. INSURANCE. 

In action on accident policy, that the insured undertook to return to work and 
was able to perform a part of his duties and draw full salary therefor held not to 
preclude recovery of benefits, since insured was merely attempting to minimize 
liability of insurer. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

. INSURANCE. 
In action on accident policy, complaint held not demurrable. 
(For other cases, see Insurance, Dec. Dig. § 629[1].) 
3. INSURANCE. 
In action on accident policy, case held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[1].) 
_ Appeal from Common Pleas Circuit Court of Richland County; M. S. Whaley, 
County Judge. 

_Action by M. L. Mann against Travelers’ Insurance Company, Judgment for 
plaintiffs, and defendant appeals. 

Affirmed. 

Melton & Belser, of Columbia, for appellant. 

Robinson & Robinson and J. M. Cantey, Jr., all of Columbia, for respondent. 

EK. C. Dennis, Acting Associate Justice. 

_The complaint alleged that on May 4, 1930, defendant issued to plaintiff the 
accident policy on which this suit is lrought. That on February 4, 1932, plaintiff 
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suffered a fall, as a result of which he became totally disabled and entitled to $50 
per week under the terms and conditions of the policy. That the disability was 
recognized by the defendant, which paid certain expenses for treatment of the 
plaintiff under the terms of part D of the policy, and paid disability at the rate of 
$50 per week for several weeks. 

“6. That this accident of February 4, 1932, resulted in total permanent disability 
of the plaintiff, including post traumatic lesion of the midbrain, a progressive condi- 
tion for the treatment of which this plaintiff has been continually, since the date of 
the accident, under the care of a physician. 

“7. That in May, 1932, under the advice of his physicians, and in order to take 
the plaintiff's mind off of his own condition, which his physicians felt would be 
beneficial, this plaintiff, with the consent of his employer, Westinghouse Electric 
Company, went back to his duties with them, and allowed the defendant company to 
suspend their weekly payments to him during the period he was attempting to work 
and draw compensation from the Westinghouse Electric Company.” 

That, although plaintiff attempted to do his work and spent considerable time in 
the office of his employer, he was unable to perform his work, and therefore it fell 
upon others; that his employer allowed him to continue to draw his salary until 
July 1, 1933, at which time he was discontinued, and his condition has not improved. 
That plaintiff has been totally and continuously disabled since the date of his acci- 
dent and is entitled to the benefits of his policy, less those amounts paid him by 
defendant and those he volutarily relinquished. Demand for payment from July 1, 
1933, to December 29, 1933, the date of the commencement of this action amounting 
to 25 weeks at $50 per week. 

The defendant demurred to the complaint upon the grounds: 

“(a) There is no allegation or showing that the plaintiff complied with the pro- 
visions of the said policy or that he is entitled to any relief thereunder. 

“(b) It appears therein that plaintiff was not rendered totally disabled by 
reason of the alleged accident in February, 1932. 

“(c) It appears therefrom that plaintiff during May 1932 had a final settle- 
ment with defendant of his claims for total disability under said policy. 

“(d) The said complaint is so vague and indefinite as to the essential terms 
of the alleged contract sued upon that it fails to state any cause of action what- 
soever for breach of contract or otherwise.” 

This demurrer was overruled. 

The defendant then served its answer, the salient parts of which are as follows: 

“2. Answering paragraphs 3, 4, 5, 6, 7, 8, and 9 of the said complaint, this 
defendant admits that the plaintiff claimed to have been injured on or about the 
4th day of February, 1932; that as a result thereof Plaintiff submitted proofs of 
claim to this defendant for total and partial disability benefits under the said policy, 
that pursuant to the said proofs of claim so submitted this defendant did pay to the 
plaintiff total disability benefits thereunder at the rate of Fifty ($50.00) Dollars per 
week from February 5, 1932, to May 2, 1932, and for partial disability benefits 
thereunder from May 2, 1932, to June 23, 1932, and that this defendant paid to the 
plaintiff altogether the sum of Fifteen Hundred Eighty-nine and 25/100 ($1589.25) 
Dollars under the said policy in full payment, settlement and discharge of any and 
all claims and benefits to which the plaintiff was entitled under the said polcy, and 
that thereafter the plaintiff returned to work, as defendant was informed and 
believed, in the full performance of his duties, and upon information and belief this 
defendant expressly denies that the plaintiff became or was totally and continuously 
disabled or was or is entitled to any further benefits under the terms of the said 
policy.” 

Second, for a second defense. 

“1. Alleges that it is expressly provided in and by the terms of the policy 
herein sued upon by the plaintiff that the defendant should not in any event be 
liable for the total disability benefit of Fifty ($50.00) Dollars per week therein 
provided for the total loss of time unless the injuries complained of should ‘inde- 
pendently and exclusively of all other causes, * * * wholly and continuously dis- 
abie the insured from date of accident from performing any and every kind of 
duty pertaining to his occupation’, in which event the Company would pay the said 
weekly indemnity of Fifty ($50.00) Dollars per week only ‘for the period of such 
continuous total disability’; that the said alleged injury complained of in said com- 
plaint, as defendant is informed and believes, did not wholly and continuously dis- 
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able the said plaintiff from the performance of his duties, but on the contrary the 
said plaintiff did for a long period of time after the said alleged injury perform the 
usual duties of his occupation, and hence there is no liability whatsoever on the part 
of this defendant to the said plaintiff under the terms of the said policy.” 

Third, for a third defense. $ 

“1, Alleges that it is provided in and by the terms of the said policy herein 
sued upon by the plaintiff that if the injuries complained of should wholly and con- 
tinuously disable the insured from performing any and every kind of duty per- 
taining to his occupation, this defendant would pay to the said insured weekly 
indemnity at the rate of Fifty ($50.00) Dollars per week for the period of such 
continuous total disability, and that if such injuries independently and exclusively of 
all other causes should wholly and continuously disable the insured from perform- 
ing one or more important daily duties pertaining to his occupation, or for like 
continuous disability following total loss of time, the Company would pay during 
the period of such disability, but not exceeding twenty-six consecutive weeks, a 
weekly indemnity for partial loss of time of two-fifths of the amount payable for 
total disability; that under and pursuant to the terms of said policy this defendant 
did pay to the plaintiff herein upon the execution of the said plaintiff of sworn 
proots of loss of total disability benefits as therein provided from February 5, 1932, 
to May 2, 1932, at the rate of Fifty ($50.00) Dollars per week, and did also. pay to 
the said plaintiff partial disability benefits therein at the rate of Twenty ($20.00) 
Dollars per week from May 2, 1932, to June 23, 1932, and did also pay on account of 
the plaintiff’s said injuries certain medical and hospital expenses, and that all of the 
said payments aggregating Fifteen Hundred Eighty-nine and 25/100 ($1589.25) 
Dollars were made by this defendant upon due and sworn proofs of claim for dis- 
ability benefits, and upon the understanding and condition that the said payments 
constituted payment in full of all claims whatsoever for total disability benefits 
under the said policy and a settlement in full of all of this defendant’s liability 
thereunder to the plaintiff; and that by reason of the said payments and said sworn 
proofs of claim upon which the said payments were made, all of this defendant’s 
liabilities to the plaintiff under the said policy have been fully paid, settled and 
discharged.” 

The trial resulted in a verdict for the full amount sued for. 

The pertinent parts of the policy are as follows: 

“Total and Partial Disability—Single Indemnity 

“Total Loss of Time. — Or, if such injuries, independently and exclusively 
of all other causes, shall wholly and continuously disable the Insured from date of 
accident from performing any and every kind of duty pertaining to his occupation, 
the Company will pay weekly indemnity at the rate hereinbefore specified for the 
period of such continuous total disability, but not exceeding fifty-two (52) consecu- 
tive weeks. After the payment of weekly indemnity for fifty-two (52) weeks as 
aforesaid the Company will continue weekly payments of the same amount there- 
after so long as the Insured shall be wholly and continuously disabled by such bodily 
injuries from engaging in any occupation or employment for wage or profit. 

“Partial Loss of Time. ——— Or, if such injuries, independently and exclus- 
ively of all other causes, shall wholly and continuously disable the Insured from 
date of accident from performing one or more important daily duties pertaining 
to his occupation, or for like continuous disability following total loss of time, the 
Company will pay during the period of such disability, but not exceeding twenty-six 
consecutive weeks, a weekly indemnity of two-fifths of the amount payable for total 
disability. 

“No payment of weekly indemnity shall be made in case of any loss enumerated 
in Part A, except as therein provided.” ‘ 
.. [1] The evidence shows that plaintiff suffered a fall on February 4, 1932, and 
filed his claim for total disability, which the defendant then paid from February 5 
to May 2, 1932, and paid partial disability from May 2 to June 23, 1932. On or 
about this date the plaintiff undertook to return to work, but there was evidence 
to show that the defendant, through its representatives, kept in touch with the plain- 
tiff and knew his physical condition at all times, and especially at the time he under- 
took to go back to work. The defendant was informed by a letter that the plaintiff 
intended to go back to work and would make no claim for compensation while 


working, but would not sign any release until it appeared that he had entirely 
recovered. 
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There was evidence that plaintiff was never able to do his work after the acci- 
dent, but only parts of it, and that the permanency of his disability became so appar- 
ent that he was finally discharged. He then brought this action. 

The appellant strenuously contends that the fact that plaintiff undertook to 
return to work and was able to perform a part of his duties and to draw his 
full salary for a time would preclude his recovery. The conduct of the plaintiff 
is highly commendable, as he showed that he was doing all he could to minimize 
the liability of the defendant. If the fact that the insured undertook to do his 
regular work, even when his final recovery was doubtful, would preclude recovery, 
it would encourage less scrupulous people to refuse to work so long as they could 
draw disability compensation. 

It is claimed by appellant that the provisions of this policy are different from 
the ones heretofore construed by this court, and is not governed by the law 
announced in other decisions as to total and permanent disabilities. 

While the provisions in this policy which are set out, supra, are different from 
some of the policies, the same principle is involved and the same law is applicable. 
The definition of total disability used by the trial judge is sustained by the 
decisions of our court, and it seems necessary merely to cite the cases without 
further discussion of the law. Berry v. United Life & Accident Ins. Co., 120 
S.C. See. 133-8: BE 14h a Ann. Cas. 815, note; Brown v. Missouri State Life 
Ins. Co., 136 S. C. 90, 134 S. E. 224; McCutchen v. Pacific Mutal Life Ins. Co., 
153 S. C. 401, 151 S. E. 67; Gresham v. AXtna Life Ins. Co., 159 S. C. 326, 156 
S. E. 878; Davis v. Metropolitan Life Ins. Co., 164 S. C. 444, 162 S. E. 429; 
Caldwell v. Volunteer Life Ins. Co., 170 S. C. 294, 170 S. E. 349; Austell v. 
Volunteer State Life Ins. Co., 170 S. C. 439, 170 S. E. 776; Black v. Jefferson 
Stand. Life Ins. Co., 171 S. C. 123, 171 S. E. 617; Marshall v. Kansas City Life 
Ins. Co., a S. C. 321, 172 S. E. 564; Dukes v. Jefferson Stand. Life Ins. Co., 
172 S. C. 502, 174 S. E. 463; Jones v. Equitable Life Assur. Soc., 173 S. C. 213, 
175 S. E. 425; Taylor v. Southern States Life Ins. Co., 106 S. C. 356, 91 S. E. 
326, L. R. A. 1917C, 910. 

|2] Plaintiff's first exception is to the order overruling the demurrer. This 
exception cannot be sustained. 

The second, third, and fourth exceptions are overruled, as these questions 
were based upon an erroneous idea of the law applicable, and any opinion respon- 
sive to these questions would not have been responsive to the issue. 

Exceptions five, six, and seven refer to certain testimony. In view of the fact 
that the defendant claimed full settlement, this testimony was admissible to show 
the entire transaction, and these exceptions are overruled. 

[3] Exceptions eight and nine refer to the refusal of the presiding judge to 
grant a non-suit or a directed verdict. These exceptions are overruled, as there 
was evidence which made it necessary that the matter be submitted to the jury. 

Exceptions eleven to sixteen, inclusive, question the correctness of the judge's 
charge. 

As above stated, the charge of the court was in accordance with the well- 
settled law and those exceptions are overruled. 

Exceptions ten and seventeen, which state that the verdict of the jury was 
contrary to the law and the evidence are overruled. 

Judgment affirmed. 

Stabler, C. J., Carter and Bonham, JJ., and C. J. Ramage, A. A. J., concur 


McDONALD v. LIFE & CASUALTY INS. CO. 
Supreme Court of Tennessee. Feb. a ae 1935. 


79 Southwestern Reporter (2d) 55 
INSURANCE. 

Injuries received by insured riding on a motorcycle with side car attached 
in collision with automobile held not covered under policy which compensated 
insured for injuries received while riding in a motor- driven car, since “motor- 
cycle,” which is defined as a bicycle having a motor attached so as to be self- 
propelled, was not a “motor-driven car. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


Error to Circuit Court, Davidson County; E. F. Langford, Judge. 
Action by Joseph Hargrove McDonald against the Life & Casualty Insur- 
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ance Company. To review an order of trial court dismissing action, plaintiff 
brings error. 

Affirmed, 

B. O. Briley and R. C. Boyce, both of Nashville, for plaintiff in error. 

Moreau P. Estes, of Nashville, for defendant in error. 

CHAMBLISS, Justice. 

This suit was brought in April, 1933, to recover on an accident policy for the 
loss of a foot resulting from a collision, in 1931, of the motorcycle on which 
plaintiff was riding with an automobile. The policy was of the specifically 
limited type, with a weekly premium of 10 cents. The defense was twofold: 
(1) That the contract did not include or cover one riding on a motorcycle; and 
2) that no recovery was provided for the loss of the foot or limb unless severed 
at the time of the accident, or within 30 days thereafter. 

The case was heard by the trial judge on a stipulation of facts and dismissed. 
Plaintiff appeals. 

The policy contracts for the payment of $1,000 for the loss of a foot “by the 
collision of or any accident to any private horse-drawn vehicle, or motor- driven 
car in which insured is riding,” or from “being accidentally thrown from any 
such vehicle or car,” etc.; but this condition is plainly incorporated: “In every 
case referred to in this policy the loss of any member shall include only the 
loss by severance at or above the ankle or wrist joints”; followed by this express 
limitation: “No indemnity will be paid * * * where * * * the loss of the mem- 
bers * * * does not occur within thirty days of the accident.” 

It appears from the stipulation that, while “riding a motorcycle with side 
car attachment” for conveyance of merchandise, along an east and west allev 
in Nashville, extending from Third to Fourth avenues, an automobile, proceed- 
ing along a north and south alley extending from Church to Union street, 
collided with the motorcycle at an intersection; that the “plaintiff was thrown 
violently from said motorcycle to the pavement.” Quoting further from the 
stipulation: “Plaintiff suffered a compound comminuted fracture of both bones 
of his left leg between the knee and ankle. The blood vessels of said leg were 
cut, a large amount of the soft tissue of his leg was destroyed and there was 
a complete loss of the use of his right foot from and after said date. However, 
his leg was not quite completely severed at the time of and by reason of the 
said accident, there being a small amount of sound tissue at the point of the 
wound still connecting his leg, and his physician or surgeon, mistakenly hoping 
to save his foot and the lower part of his leg, did not complete the severance 
of his leg at said point at that time, but attempted to bind and heal said wound 
and save said leg. Thereafter, and more than 30 days after the said injury, it 
was found necessary as a result of said injury to amputate his foot or leg at the 
point of said wound above the ankle and between the ankle and knee and this 
was done by his said physician or surgeon.” 

The language of the stipulation follows that of the declaration, which 
charged that “plaintiff, while riding a motorcycle, with side car attached,” was 
collided with and injured, and that the severance of the limb was made by the 
surgeon “thereafter, however, but more than 30 days after the injury.” It does 
not appear from either the declaration or the stipulation how long a time elapsed 
after the injury was received before the limb was severed. The accident 
cecurred on the 4th of October, 1931, and the suit was not filed until April 6, 
1933, 18 months later. This, however, is material only in connection with the 
seco ind defense of the company; namely, that loss by severance within 30 days 
of the injury is a condition of recovery. 

We consider first the defense that plaintiff was riding on a motorcycle, and 
not “tm” a “motor-driven car,” and was therefore not within the terms of the 
policy contract. On the brief for plaintiff in error it is said that the trial judge 
considered this question ruled by Moore v. Life & Casualty Ins. Co., 162 Tenn. 
0&2, 683, 40 S.W.(2d) 403. While the language therein held not to include a 
Inotoreycle was “motor-driven automobile,” and here it is “motor-driven car,” 
it is apparent from a reading of that opinion, and particularly the approved 
quotations from other decisions, that terms were treated as synonymous. For 
cxample, in support of the conclusion therein announced, Mr. Justice Cook 
quoted from a number of opinions, in all of which the phraseology considered 
was “a motor-driven car.” See Laporte v. Insurance Company, 161 La. 933, 109 
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So. 767, 48 A. L. R. 1086 (riding in “a motor-driven car”); Perry v. Insurance 
Co., 104 N. J. Law, 117, 138 A. 894 (“motor-driven car”); Anderson v. Insurance 
Company, 197 N. C. 72, 147 S. E. 693 (“motor-driven car”); Landwehr v. Insur- 
ance Co., 159 Md. 207, 150 A. 732, 70 A. L. R. 1249 (“private automobile or motor- 
driven car”); Salo v. Insurance Company, 257 Mass. 303, 153 N. E. 557 (“motor- 
driven car”). And the language of Mr. Justice Cook, in part, was “it is a matter 
cf common knowledge that in ordinary conversation a motorcycle is not referred 
to as an automobile or as a car,” etc. In the opinion of Mr. Justice Cook in 
the more recent case of Life & Casualty Co. v. Cantrell, 166 Tenn. 22, 57 S.W.(2d) 
792, extending “automobile” to cover a “motor truck,” he further emphasizes the 
exclusion of the motorcycle from the automobile class, in which latter class 
the motor-driven car belongs. The only question arising on this record now 
open for disposition, therefore, is whether or not the fact that the motorcycle 
on which plaintiff in error was riding in this case had attached to it a side car 
supported by a third wheel brings this motorcycle within the definition of a 
motor-driven car or automobile, and whether the fact that plaintiff was riding, 
not “in,” but on top of, the vehicle, is of determinative consesquence. 

In New Amsterdam Casualty Co. v. Rust, 164 Tenn. 22, 46 S.W.(2d) 70, the 
vehicle, an automobile, was within the terms of the policy, but this court held 
that one riding, not “in,” but “on,” the running board of the car, was not covered. 
In the opinion by Mr. Justice McKinney emphasis was properly placed on the 
element of added danger incident to riding on the outside, rather than in the 
vehicle, and his reasoning has application here. This policy, as did the one 
considered in that case, employed the term “in”; here the language being “car 
in which insured is riding,” there, “riding in a private automobile.” 

But, aside from this, if it be conceded, as it must now be, that one riding on 
a motorcycle is not covered, we are unable to conceive that a materially distinc- 
tive situation is created by the mere addition of the attachment described. 
Certainly no element of safety is added; perhaps to the contrary. The rider 
is still riding on a motorcycle; that is, “a bicycle having a motor attached so 
as to be self propelled.” 

It will be observed that we have here a specifically limited policy carried at 
a very low premium. The provisions for indemnity are plainly printed, and the 
limitations and conditions are equally so, in identical type. There is no excuse 
for misunderstanding. And the company was justified by numerous antecedent 
court decisions in relying on the distinction recognized therein between riding 
in a motorcar and on a motorcycle; the difference in risk being too obvious for 
dispute. The risk element forms the basis of all tabulated insurance premiums, 
and the insurer has a right to insist that the risk he undertakes to assume shall 
not be enlarged beyond the terms of his contract. American Automobile Ins. 
Co. v. Jones, 163 Tenn. 605, 608, 45 S.W.(2d) 52. Concurring with the trial court 
on this ground, it becomes unnecessary to discuss the second zround relied on. 
The judgment must be affrmed. 


BROTHERHOOD OF RAILROAD TRAINMEN v. WOOD. No. 3116. 


Court of Civil Appeals of Texas. El Paso. Jan. 17, 1935. 
Rehearing Granted Feb. 14, 1935. 
Rehearing Denied Feb. 28, 1935. 
79 Southwestern Reporter (2d) 665. 
1. INSURANCE. 

Falsity of warranty in insurance contract defeats recovery thereon, regardless 
of warranty’s materiality. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

2. INSURANCE. 

Fraternal benefit society, making, collecting, and retaining assessments against 
insured, with knowledge, obtained shortly after issuance of benefit certificate, that 
insured’s age and birth date were incorrectly stated in application, waived right to 
forfeit, and estopped itself from avoiding, contract on such ground. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


3. INSURANCE. 
Questions in application for fraternal benefit certificate as to whether applicant 
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had ever had any illness or injury other than as stated or undergone any surgical 
operation must be given reasonable construction not leading to absurdity. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 

4, INSURANCE. 

Slight cut on insured’s hand and stitching thereof some years before issuance 
of fraternal benefit certificate held not “injury” or “surgical operation,” rendering 
false insured’s negative answer to question in application as to whether he had 
ever had any injury other than as stated or surgical operation. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 

5. INSURANCE. 

Falsity of negative answer by insured, who had had typhoid fever, to question 
in application for fraternal benefit certificate as to whether he ever had any 
ilIness other than as previously stated, held to preclude recovery on certificate. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 

6. INSURANCE. 

Insured’s testimony that he had always used alcoholic stimulants very moder- 
ately until three or four years before trial of action on fraternal benefit certificate 
held to show such habitual or customary use thereof as to render his negative 
reply to question in application as to whether he used such stimulants a falsity 
avoiding certificate. 

(For other cases, see Insurance, Dec. Dig. § 723[9].) 

7. INSURANCE. 

Failure of insured, habitually using alcoholic stimulants, to answer question in 
application for fraternal benefit certificate as to kind thereof and amount used 
daily or weekly, held breach of warranty that his statements and answers were 
full and complete. 

(For other cases, see Insurance, Dec. Dig. § 723[9].) 

8. INSURANCE. 

Insured’s statements in application for fraternal benefit certificate that he did 
not use alcoholic stimulants and had never had any illness or injury other than as 
previously stated or undergone any surgical operation held not representations, 
but “warranties.” 

The application stated that “I, the undersigned applicant, hereby 
agree * * * that all the foregoing statements and answers to questions 

* * * T adopt as my own, admit to be material, warrant to be true, full 

and complete, and make the basis of the contract * * * and in the event 

any untrue or incomplete statements or answers have been made this 

contract shall be null and void.” 

(For other cases, see Insurance, Dec. Dig. § 723[1].) 

9. INSURANCE. 

“Warranty” in insurance contract is statement, made therein by insured, 
which is susceptible of no construction other than that parties mutually intended 
that policy should not be binding, unless such statement be literally true. 

(For other cases, see Insurance, Dec. Dig. § 723[1].) 

10. INSURANCE. 

_ Insured is held strictly accountable for truth of answers in application for 
a as recorded by insurer’s medical examiner or other agent, where war- 
ranted. 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 

ll. INSURANCE. 

Fraternal benefit society is exempt from statutory provisions reducing war- 
ranties in ordinary life insurance contracts to representations (Vernon’s Ann. 
Civ. St. arts. 4732, 4820, 4823). 

(For other cases, see Insurance, Dec. Dig. § 688.) 

Appeal from District Court, Dallas County; Royall R. Watkins, Judge. 

Action by Arthur W. Wood against the Brotherhood of Railroad Trainmen. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

See, also, 67 S.W.(2d) 636. 

T. W. Davidson and Davidson, Randall & Gray, all of Dallas, for appellant. 

C. F. Cusack, of Dallas, for appellee. 
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NEW YORK FIRE INS. CO. et al. v. CHAPMAN et al. No. 5344, 
Circuit Court of Appeals, Seventh Circuit. March 26, 1935. 

76 Federal Reporter (2d) 76. 
INSURANCE. 


Under standard statutory fire policy containing provision limiting liability to 
cost of repairs or replacement and another provision making amount of policy 
value of property in case of total destruction without insured’s criminal fault, 
eee held entitled to recover as for “total destruction,” where building after 
partial destruction by fire was ordered destroyed pursuant to ordinance, though 
damage to building amounted to only 66 per cent. (St. Wis. 1933, §§ 203.01, 203.06, 
203.21). 

(For other cases, see Insurance, Dec. Dig. § 493.) 

Appeal from the District Court of the United States for the Western District 
of Wisconsin; Patrick T. Stone, Judge. 

Action by Frances B. Chapman and another against the City of New York 
Insurance Company, the County Fire Insurance Company of Philadelphia, and 
others. From a judgment for plaintiffs, defendants appeal. 

Affirmed. 

H. O. Wolfe and F. J. Hart, both of Milwaukee, Wis., for appellants. 

Harry L. Butler and Byron H. Stebbins, both of Madison, Wis., for appellees. 

Before Evans, Sparks, and Fitzhenry, Circuit Judges. 

FitzHEnry, Circuit Judge. 

This is an appeal from a judgment in favor of appellees upon their motion for 
judgment on the pleadings on the ground that appellants’ answer did not consti- 
tute any defense to the complaint. Appellants assign as error the ruling of the 
court granting appellees judgment on the pleadings and refusing judgment in 
favor of appellants in accordance with the prayer contained in their answer. 

Appellee, Frances B. Chapman, was the owner of a building in Madison, Wis., 
on which she carried insurance against loss by fire in the appellant companies. 
The insurance contract was the standard statutory form, provided by section 203.06 
of the Wisconsin Statutes, in the amount of $18,500. Appellee Anchor Savings 
Building & Loan Association held a mortgage on the property, and each of the 
policies in question contained a mortgage clause making the loss payable to the 
mortgagee. 

A fire occurred in the property on December 29, 1932, doing damage to the 
extent of 66.486 per cent. An ordinance of the city of Madison, in effect at the 
time of the issuance of the policies and thereafter, up to and including the time 
of the fire, provided that wooden buildings within the fire iimits, which were 
damaged to the extent of 50 per cent. or more of their value, should not be 
repaired but demolished upon the order of the commissioner of buildings. In 
accordance with this ordinance, the commissioner ordered the building demolished 

The provisions of the Wisconsin statute pertinent to the question before us 
are as follows: 

“Section 203.01. * * * In consideration of the stipulations herein named 
BG SOL aa cwr dollars premium does insure ...... and legal representatives, to 
the extent of the actual cash value (ascertained with proper deductions for depre- 
ciation) of the property at the time of loss or damage, but not exceeding the 
amount which it would cost to repair or replace the same with material of like 
kind and quality within a reasonable time after such loss or damage, without 
allowance for any increased cost of repair or reconstruction by reason of any 


ordinance or law regulating Construction or repair * * * against all direct loss 
and damage by fire. * * 


“Section 203.21. Whenever any policy insures real property and the property 
is wholly destroyed, without criminal fault on the part of the insured or lis 
assigns, the amount of the policy shall be taken conclusively to be the value of 
the property when insured and the amount of loss when destroyed.” 


Appellants demanded an appraisal which was participated in by appellees under 
reservation of their right to assert that the appraisal was of no effect since the 
property was wholly destroyed within the meaning of 203.21, Wisconsin Statutes, 
so that the amount of insurance written in the policies was conclusive as to the 
true value. The appraisers found that the sound value of the property before the 
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fire was $16,150, and the amount of the loss was $10,747.48. Appellants duly offered 
appellees their respective shares of the loss as fixed by the appraisers, which was 
retused. Appellees demanded from each of appellants the full face amount of their 
respective policies. Their demand was refused. All of these facts were set forth 
in the complaint. The answer of appellants contended that the extent of their 
liability was determined by the amount of the appraisers’ award. Appellees moved 
for judgment on the pleadings, which was granted, and appellants brought this 
appeal. 

. The sole issue is whether the property insured was “wholly destroyed” within 
the meaning of the Wisconsin Valued Policy Law providing for the recovery of 
the total amount of insurance “whenever any policy insures real property and the 
property is wholly destroyed.” 

The facts of this case are, in all material respects, identical with those in 
Rutherford v. Royal Ins. Co. (C. C. A.) 12 F.(2d) 880, 881, 49 A. L. R. 814. In 
that case the court held that if the fire resulted in a condition which necessitated 
the destruction of the building, and, because of local ordinances, its repair was 
made impossible, the insured was entitled to recover as upon a total loss. The 
court said: 

“The rule, as we understand it, is well stated in Corpus Juris as follows: 

“If by reason of public regulations as to the rebuilding of buildings destroyed 
by fire, such rebuilding is prohibited, the loss is total, although some portion of 
the building remains which might otherwise have been available in rebuilding. So, 
also, if the insured building is so injured by the fire as to be unsafe and is con- 
demned by the municipal authorities, the loss is total.’ 26 C. J. 351; Monteleone 
v. Royal Ins. Co., 47 La. Ann. 1563, 18 So. 472, 56 L. R. A. 784; Hamburg-Bremen 
Fire Ins. Co. v. Garlington, 66 Tex. 103, 18 S. W. 337, 59 Am. Rep. 613; Larkin 
v. Glens Falls Ins. Co., 80 Minn. 527, 83 N. W. 409, 81 Am. St. Rep. 286; Hewins 
v. London Assur. Corp., 184 Mass. 177, 68 N. E. 62; King v. Niagara Fire Ins. 
Co., 234 Mass. 301, 125 N. E. 572. * * * 

“In this case, there is no dispute as to the 


n se, e fact that insured sustained a total 
loss of her building. The dispute concerns the 


cause of the loss. It seems to us 


that the evidence warrants the conclusion that the loss was occasioned by the 
fire. Prior to the fire, the building was standing uncondemned. It was filled with 


tenants. * * * As a result of the fire, the buildiag was no longer habitable. 


It immediately ceased to bring in rents, repairs were forbidden, and it was cou- 
demned and ordered to be torn down. It needs no argument to show that Mrs. 
Rutherford sustained a total loss of her propertx, and a reasonable inference is 
that she sustained it as a result of the fire. Even though the building was weak 
and frail beforehand, nevertheless if, but for the fire, it would have continued to 
have value as rentable property, and if it was so damaged by the fire that it ceased 
to have any value whatever, the fire was the proximate cause of the loss, the 
producing cause, without which it would not have occurred.” 

\ppellants contend that in deciding the Rutherford Case, supra, the court did 
not consider the contention which they make here, that the “valued policy” pro- 
vision is in conflict with the “limitation of liability clause” contained in the statu- 
tory compulsory standard policy, to the effect that the recovery shall not exceed 
the amount which it would cost to repair or replace the property with material of 
like kind and quality within a reasonable time after such loss or damage, “with- 
out allowance for any increased cost of repair or reconstruction by reason of any 
ordinance or law regulating construction or repair. * * *” In our opinion, the 
use of the words “repair” and “reconstruction” rather than “build” or “construct” 
in this section of the policy are persuasive of the fact that it was not intended to 
apply where the building has been wholly destroyed. Such is also the interpretation 
of the Wisconsin Supreme Court. Reilly v. Franklin Ins. Co., 43 Wis. 449, 28 Am. 
Rep. 552; Thompson v. Citizens’ Ins. Co., 45 Wis. 388; Fox v. Milwaukee Mechs. 
Ins. Co., 210 Wis. 213, 246 N. W. 511. 


The judgment is affirmed. 


SAUNDERS et al. v. LONDON ASSUR. CORPORATION. No. 
Circuit Court of Appeals, Eighth Circuit. April 4, 1935. 
76 Federal Reporter (2d) 926. 
2. INSURANCE. 


Deputy superintendent of insurance department of Missouri had power to 
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receive service of process in suit by residents against foreign insurance company, 

licensed to do business in the state, on fire policies covering property within the 

state but issued outside the state (Mo. St. Ann. §§ 5894, 5895, pp. 4495, 4498). 
(For other cases, see Insurance, Dec. Dig. § 627[2].) 

3. INSURANCE. 

State statute requiring foreign insurance companies to empower superintend- 
ent of insurance department to acknowledge or receive service of process as con- 
dition to do business in state he/d not invalid as denying equal privileges, because 
under statute as construed by state Supreme Court, citizens of state might, and 
nonresidents might not, maintain action against licensed foreign corporations on 
contracts issued without the state (Mo. St. Ann. §§ 5894, 5895, pp. 4495, 4498, 
Const. art. 4, § 2). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Faris, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Western District 
of Missouri; Albert L. Reeves, Judge. 

Suit by Mary Sue Saunders and another against the London Assurance Cor- 
poration. From a judgment quashing service of process, plaintiffs appeal. 

Reversed and remanded. 

Harry L. Jacobs, of Kansas City, Mo. (William G. Boatright and I. J. Ringol- 
sky, both of Kansas City, Mo., on the brief), for appellants. 

Samuel Levin, of St. Louis, Mo. (William S. Hogsett, Chester L. Smith, Ralph 
FE. Murray, and Aivin C. Trippe, all of Kansas City, Mo., on the brief), for appel- 
lee. 

Before Woodrough and Faris, Circuit Judges, and Donohoe, District Judge. 

Dononoe, District Judge. 

This case involves an appeal from a judgment of the District Court quashing 
service of process in an action commenced in the circuit court of Jackson county, 
Mo. The suit was commenced by the appellants, residents of Missouri, on three 
certain fire insurance policies issued by the London Assurance Corporation of the 
United Kingdom of Great Britain and Ireland, in Chicago, IIl., on certain real 
property situated in said city. Process was issued and served upon the deputy 
superintendent of the insurance department of the State of Missouri, under 
Revised Statutes of Missouri 1929 (Mo. St. Ann. §§ 5894, 5895, pp. 
and by virtue of the provisions of sections 5894 and 5895 of the 
4495, 4498). After removing the cause to the Federal District Court for the West- 
ern District of Missouri, the defendant moved to quash the summons and the return 
thereof. The motion was sustained on the ground that the sections of the statute 
above noted authorized the service of process upon foreign corporations doing 
business within the state only in litigation growing out of business transacted 
within the state. 

[1] Section 5894 is the section with which we are particularly concerned. It is 
quite lengthy, and I shall quote only so much thereof as is necessary for our con- 
sideration. It reads: “Any insurance company not incorporated by or organized 
under the laws of this state, desiring to transact any business by any agent or agents 
in this state, shall first file with the superintendent of the insurance department a 
written instrument or power of attorney * * * appointing and authorizing said 
superintendent to acknowledge or receive service of process issued from any court 
of record. * * *” 

In keeping with the provisions of this statute, the appellee had long since filed 
the written instrument in manner and form as required, and, at the time the 
action was commenced, the instrument was on file and in full force and effect. 
The Supreme Court of Missouri has construed and given effect to this statute in 
several different cases, and, that being so, its construction is binding upon the 
federal courts within that jurisdiction. Pennsylvania Fire Ins. Co. v. Gold Issue 
Co., 243 U. S. 93, 37 S. Ct. 344, 61 L. Ed. 610; Louisville Railway Co. v. Chatters, 
279 U. S. 320, 49 S. Ct. 329, 73 L. Ed. 711; Smolik v. Phila. Iron Co. (D. C.) 222 
F. 148: Massachusetts Bonding & Ins. Co. v. Concrete Steel Bridge Co., 37 F.(2d) 
G95-6C. Co AY 4): 

[2] While it is earnestly urged that the construction placed by the Supreme 
Court of Missouri on this provision of the statute is not uniform in the different 
cases, and that the construction of that court is not free from confusion and doubt, 
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a careful analysis of the more recent decisions of that court does not disclose a 
situation as contended. In the case of State ex rel. Pacific Mut. Life Ins. Co. v. 
Grimm, 239 Mo. 135, 143 S. W. 483, 492, a nonresident of Missouri commenced a 
suit therein upon a policy of insurance issued in a foreign state. A motion to 
quash the service was overruled. An original proceeding seeking a writ of pro- 
hibition was then instituted and denied. I quote the following from the opinion 
denying the writ: “An examination of the statute shows that its terms are general, 
and authorize -— service of summons in all suits brought against foreign insur- 
ance companies. I do not see that this court has any authority to limit or qualify 
the statute by reading into it words which would limit the right to serve a foreign 
company by service upon the superintendent of insurance to cases brought by resi- 
dent plaintiffs, or those based upon contracts issued in this state. A foreign com- 
pany can do business in the state of Missouri only upon such terms and condi- 
tions as the state may see fit to impose.” 

Later, in the case of Gold Issue Mining & Milling Co. v. Penn. Fire Insurance 
Co., 267, Mo. 524, 184 S- W. 999, 1005, which was a case wherein the plaintiff, 
Arizona corporation, brought suit in Missouri against the insurance company, a 
foreign corporation, duly licensed and carrying on business in Missouri. The pol- 
icy involved was issued in Colorado upon buildings situated there. Service of sum- 
mons was had upon the superintendent of insurance. The defendant moved to 
quash the summons and service thereof on the ground that such service was insuffi- 
cient except only in suits upon Missouri contracts. From an adverse judgment 
the defendants appealed to the Supreme Court. That court, after a careful con- 
sideration and review of the history of the legislation, concluded that the statute 
“clearly authorized the superintendent of insurance to acknowledge the receipt 
and service of process for any such company in any and all transitory causes of 
action that might be brought by any one against it in the courts of this state, except 
those mentioned in section 7044, R. S. 1909 [Mo. St. Ann. § 5897, p. 4499], regard- 
less of place where the contract of insurance was entered into; and the language 
of this amendment is sufficiently comprehensive to embrace residents and nonresi- 
dents of the state at the time of the issuance of the policy and at the time of the 
institution of the suit thereon.” Upon review by the Supreme Court of the United 
States (Pennsylvania Fire Ins. Co. v. Gold Issue Mining & Milling Co., 243 U. S 
93, 37 S. Ct. 344, 61 L. Ed. 610), the decision was affirmed. 

Again, in the case of State ex rel. American Central Life Ins. Co. v. Landwehr, 
318 Mo. 181, 300 S. W. 294, 298, the Supreme Court of Missouri had under con- 
sideration the construction of the statute. The plaintiff was a resident of the state 
of Kansas. Suit was commenced in Missouri on a policy of life insurance issued 
by the American Central Life Insurance Company, an Indiana corporation, in the 
state of Kansas. Likewise, service was had and a motion to quash was overruled. 
Again an original proceeding in prohibition was instituted, and the provisional rule 
entered was made absolute. Again that court carefully reviewed the history of 
the legislation, and considered at great length the decisions in the Gold Issue Min- 
ing & Milling Co. v. Penn. Fire Ins. Co. and State ex rel. v. Grimm, supra. Its 
decision was to the effect that the statute did not authorize the maintenance of a 
suit in Missouri by a nonresident against a foreign insurance company, licensed to 
do business therein, and it specifically overruled, to that extent, the decisions in 
the Grimm and Gold Issue Mining Co. Cases in words as follows: “The foregoing 
conclusion, if adopted by my Brethren necessarily results in overruling the Grimm 
and Gold Issue Mining & Milling Company Cases, in so far as those cases deal 
with the question now before us.” 

It is earnestly contended that the effect of the holding of the court in the 
Landwehr Case is to deny to residents the right to resort to Missouri courts in 
suits upon contracts executed elsewhere, and that the court did in effect completely 
overrule the Grimm Case and the Gold Issue Mining & Milling Co. Case. This 
contention is unwarranted, if the opinion in the Landwehr Case is considered in 
the light of the law as it was announced in the other cases. Note the language of 
the court: “It should be here noted that significance should be attached to a change 
from the language used in the 1869 act to the language upon the same subject used 
in the 1879 revision, in the 1885 act and in the subsequent revisions of our statutes. 
In the 1869 act the authority of the agent was continued ‘for the purposes of pro- 
cess as aforesaid, in any action against the company, upon any policy or liability 
issued or contracted during the time such company transacted business in this 
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state.’ This language would leave it quite doubtful whether a resident beneficiary 
of a policy written outside this state could maintain an action in this state upon 
such a policy although the policy was outstanding in this state at the time. That this 
injustice occurred to the Legislature is reasonably apparent from the language, used 
in the 1879 and subsequent revisions, that such service upon the agent (or superin- 
tendent of the insurance department) should ‘be deemed personal service upon such 
company, so long as it shall have any policies or liabilities outstanding in this state,’ 
Policies outstanding in this state necessarily include policies written outside of this 
state which are owned and held by residents of this state at the time suit is insti- 
tuted thereon.” 

But it is asserted that the language just quoted was mere obiter dictum, 
unjustified by the issue presented. While it is true that the precise question pre- 
sented to the court was the right of a nonresident to bring suit in Missouri upon 
a contract executed elsewhere, the court necessarily was compelled to construe the 
statute as a whole in the light of the development of the law, to arrive at the inten- 
tion of the Legislature, and it concluded and held that “policies outstanding in this 
state” necessarily included policies written outside of the state, and that to deny 
to resident owners of such policies the right to resort to the courts of Missouri 
for their enforcement would be manifestly unjust. To maintain on the authority 
of the Landwehr Case that a resident is without right to sue and obtain service 
on a foreign insurance company, licensed to do business in Missouri, upon a con- 
tract executed elsewhere, is not justified by the language of the court in that case. 
The court clearly preserved the right of residents to enforce their claims in their 
own courts. 

The appellee’s proposition that the power of a state to compel a foreign cor- 
poration to submit to service of process, as in the instant case, is predicated upon 
the power of the state to prohibit them from doing business, is supported by its 
authorities, but there can be no constitutional objection to the state exacting a 
consent from a foreign corporation to submit to any jurisdiction as a condition of 
doing business. Smolik v. Phila. & Reading Coal & Iron Co. (D. C.) 222 F. 148, 
cited with approval in Pennsylvania Fire Ins. Co. v. Gold Issue Mining Co., 243 
U. S. 93, 37 S. Ct. 344, 345, 61 L. Ed. 610; Bagdon v. Phila. & Reading Coal & 
Iron Co., 217 N. Y. 432, 111 N. E. 1075, L. R. A. 1916F, 407, Ann. Cas. 1918A, 389. 
Indeed, the Supreme Court of the United States, in reviewing the decision in the 
Gold Issue Mining & Milling Co. Case, specifically stated: “But when a power 
actually is conferred by a document, the party executing it takes the risk of the 
interpretation that may be put upon it by the courts.” 

On the other hand, if we concede for the moment that the language of the 
court quoted is obiter dictum, and is not binding as authority within the stare 
decisis rule, it would not affect the holding on the question properly before the 
court, nor would it — the former holding of the court in the Gold Issue 
Mining & Milling Co. Case, in so far as residents of the state were concerned. As 
a consequence, the effect of the decision is that, by the authority of the Gold Issue 
Mining & Milling Co. Case, residents of the state may maintain actions on policies, 
no matter where issued, on property no matter where located, while, by the decision 
in the Landwehr Case, nonresidents of the state may not maintain an action in 
the state against a foreign corporation, doing business in the state, on a contract 
issued without the state. The evident purpose of the language, which is said to he 
obiter dictum, was to make it clear that the court by its decision did not thereby 
overrule the Grimm and the Gold Issue Mining & Milling Co. Cases, in so far as 
they construed the right of residents of Missouri to maintain such actions. Exam- 
ination of all of the opinions of the Supreme Court of Missouri construing this 
section of the statute and dealing with this question will disclose that nowhere has 
the right of a citizen of the state to resort to its own courts in such cases been 
denied or questioned, so that, if we concede that the language is dictum, does not 
the holding of the Supreme Court of the United States (Hawks v. Hamill, 288 U. 
S. 52, 53 S. Ct. 240, 242, 77 L. Ed. 610) apply? 

“At least it is a considered dictum, and not comment merely obiter. It has 
capacity, though it be less than a decision, to tilt the balanced mind toward sub 
mission and agreement.’ 

[3] Having before us the construction of the statute of the highest court of 
the state, it necessarily controls the decision of this court, unless the construction 
so placed on the stat-te violates the Constitution of the United States. It is 
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asserted that such construction does in fact violate section 2, article 4, thereof. 
The Supreme Court of the United States in La Tourette v. McMaster, 248 U. S. 
465, 39 S. Ct. 160, 161, 63 L. Ed. 362, in considering this identical question, said: 
“This contention, that is, that the act discriminates against citizens of other states 
and thereby offends the Constitution of the United States, is La Tourette’s ultimate 
reliance, and to it his counsel devote their entire argument. The state replies its 
power over insurance and that the legislation it justifies extends to its agents and 
is best executed when they are residents of the state. This view we have sus- 
tained, and manifestly to declare the legislation illegal is to put a restraint upon 
a power that has practical justifications.” 

Later, the Supreme Court in the case of Douglas v. New York, New Haven 
& H. Ry. Co., 279 U. S. 377, 49 S. Ct. 355, 73 L. Ed. 747, reviewed the identical 
argument that is made in this case, and held that it was a question of residence 
rather than citizenship, and that the provisions of the Constitution did not apply. 

The judgment of the lower court is therefore reversed, and the cause remanded 
for further proceedings consistent herewith. 

Faris, Circut Judge, dissents. 


UNIVERSAL INS. CO. v. ARRIGO. No. 13475. 
Supreme Court of Colorado. April 29, 1935. 
44 Pacific Reporter (2d) 1020. 
1. INSURANCE. | ; 

Where information given to and obtained by insurer’s agent prior to execution 
of fire policy covering house and furniture, concerning insured’s title to realty, 
was in connection with subject-matter of agency, notice to agents was constructive 
notice to insurer. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

2. INSURANCE. : ‘ , 

Title to realty possessed at time of execution of policy by insured through 
husband, who was holder of contract to purchase in fee simple, was in possession 
of property, and under agreement to convey to insured, held to comply with 
“anconditional and sole ownership” requirement of fire policy covering house and 
furniture. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

5. INSURANCE. ‘ : 5 F L 

That insured three years after date of policy had given deed of trust on realty 
without informing insurer held not to render fire policy void under provisions of 
policy relating to concealment of material facts when policy was issued and encum- 
brances on chattels. 

(For other cases, see Insurance, Dec. Dig. §§ 261, 283[1].) 

In Department. / 

Error to District Court, Pueblo County; John H. Voorhees, Judge. 

Action by Josefina Arrigo against the Universal Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. 

\ffirmed. 

John B. Barnard and C. Fred Barnard, both of Pueblo, for plaintiff in error. 


_ Sam Parlapiano, of Pueblo, and Angelo Mosco, of Walsenburg, for defendant 
In error. 


HOLLAND, Justice. 
_ Defendant in error, as plaintiff in the trial court, obtained a judgment, on a 
Jury verdict, against plaintiff in error, defendant below, for loss sustained by fire 
and covered by an insurance policy issued by defendant, who assigns error. The 
parties will be mentioned herein as plaintiff and insurance company. 

lhe policy was issued to plaintiff, through the insurance company’s general 
agent, now the Midwest Agency, on August 7, 1929, for $7,100, covering, among 
other items, a two-story eleven-room dwelling, $4,500 and $1,800 on household 
goods, at 919 Eldorado avenue, Pueblo, Colo. For reasons not material here, 
plaintiff was therein described as Josephine Perricone. Together with her husband 
and eight children, she had lived in the property since 1923, at which time plain- 
tiff's husband, Joe Arrigo, under a contract of sale, had purchased the property, 
which was deeded to him in October, 1929. Before the issuance of the policy here 
involved, he had agreed to deed the property to his wife, the plaintiff; this agree- 
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ment was carried out as soon as the property was conveyed to him, and plaintiff's 
deed was recorded November 29, 1929. Costa and Colletti were soliciting agents 
for the insurance company. They visited the Arrigo home several times and 
inspected the property to be insured. On one or more occasions they were accom- 
panied by Weitershausen, who worked in the main office of the agency and issued 
and signed policies. The three agents were told by Arrigo that he did not yet 
have a deed to the property, and that he had agreed to deed the property to plain- 
tiff. Costa and Colletti testified that Weitershausen suggested that the policy be 
written in the name of the wife, plaintiff. The amount of the insurance was 
approved by the agents. April 12, 1932, plaintiff, without notice to the insurance 
company, executed a deed of trust on the property for the sum of $3,000; April 
29, 1932, she and her family went on a visit to California, and she was there on 
June 16, 1932, when a fire occurred, which totally destroyed the dwelling and 
household goods. Proof of loss was filed with the insurance company, which 
refused to pay, and this suit resulted. 


The insurance company has grouped its thirty-four assignments of error under 
nine principal contentions, and we will consider them in the order arranged: 

First. That the condition of the title to the property, being in the husband 
of plaintiff, made the policy void at the time it was issued, which contention is 
based upon the following clause of the policy: “This entire policy, unless other- 
wise provided by agreement indorsed hereon or added hereto, shall be void 
* %* * if the interest of the insured be other than unconditional and sole owner- 
ship: or if the subject of insurance be a building on ground not owned by the 
insured in fee simple.” 

Colletti, one of the soliciting agents, testified that prior to the sale of the 
insurance Mr. Arrigo, plaintiff's husband, said he did not have a deed to the 
property; that he had a little more to pay, and would have a deed in a month or 
so; that the deed would come to himself, and that he had promised to transfer the 
property to plaintiff; that he and Costa went back again and the same thing was 
repeated to them; that they then went to the office of. the company and saw Mr. 
Weitershausen and took him to the Arrigos, and Arrigo told him the same thing; 
that Weitershausen said it would make no difference for a month or so, that the 
insurance could be written in the name of plaintiff, and he prepared the policy 
after he had inspected the premises. The insurance company also had notice and 
information on January 26, 1932, when the “change of name endorsement” was 
issued and attached to the policy, Exhibit C, which appears in the following lan- 
guage: “It is hereby agreed and understood that the correct name hereunder is 
corrected to read Josephina Arrigo, instead of as written.” 

[1, 2] The information given to and obtained by the agents concerning the 
facts about the title was in connection with the subject-matter of their agency, 
and such notice of the facts was constructive notice to the insurance company. 
The husband was the holder of a contract to purchase and was in possession. He 
had an equitable title which contemplated full ownership, and this was an estate 
in fee simple, while the title was an equitable one. This met the “unconditional 
and sole ownership” clause of the policy and was within its meaning. Connecticut 
Fire Ins. Co. v. Colorado Leasing, Min. & Mill. Co., 50 Colo. 424, 116 P. 154, 
Ann. Cas. 1912C, 597. 

[5] Fourth. Defendant says that the act of plaintiff in placing an encumbrance 
on the property without notice to it voided the policy, and it relies upon the 
following condition found therein: “This entire policy shall be void if the insured 
has concealed or misrepresented, in writing or otherwise, any material fact or cir- 
cumstance concerning this insurance of the subject thereof.” It says this was not 
a misrepresentation, but the concealment of a material fact. The encumbrance was 
placed on the property nearly three years after the date of the policy. So it fol- 
lows there could have been no concealment when the policy was issued. The mort- 
gage provision of the policy is: “This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be void if the insured now has 
or shall hereafter make or procure any other contract of insurance, whether valid 
or not, on property covered in whole or in part by this policy; * * * or it 
the subject of insurance be personal property and be or become incumbered by 
chattel mortgage; or if, with the knowledge of the insured, foreclosure proceedings 
be commenced or notice given of sale of any property covered by this policy by 
virtue of any mortgage or trust deed. * * *” The subject of insurance in the 





Fire] Hornbuckle v. National Fire Ins. Co. of Hartford, Conn. 835 


instant case is dwelling and furniture, and the encumbrance is a deed of trust on 
realty. The insurance company could have provided by its policy that the policy 
would be void in the event the realty was encumbered without notice, but it did 
not do so. That it never contemplated such a claim as is now made is evidenced 
by the courtesy addition to its policy, in anticipation of what might happen in the 
way of encumbrances, just as here, to be found at the end of the policy, as fol- 
lows: “Note—To secure Mortgages, if desired, the Policy should be made payable 
on its face to such mortgagee as follows: Loss, if any, payable to John Doe, 
Mortgagee.” 

The other contentions deal with instructions given and refused and the matter 
of excessive verdict. We have examined the instructions given, and feel that the 
jury was fully and fairly instructed and no error was committed in the refusal of 
any tendered instruction. It will serve no useful purpose to discuss these matters 
at length or further. We believe the judgment to be reasonable and just, and it is 
therefore affirmed. 

Butler, C. J., and Bouck, J., concur. 

HORNBUCKLE yv. NATIONAL FIRE INS. CO. OF HARTFORD, CONN 
No. 24446. 
Court of Appeals of Georgia, Division No. 1. April 24, 1935. 
179 Southeastern Reporter 821. 
INSURANCE. 


Evidence of statements of fire insurer’s agents and insured’s actions in reliance 
thereon held insufficient to show waiver of compliance with “iron-safe clause” so 
as to estop insurer to set up breach thereof, where policy provided that insurer’s 
agents had no power to waive any provision of policy except such as by policy 
terms might be subject of agreement, and that waiver must be written upon or 
attached to policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Syllabus by the Court. 

The evidence was insufficient to show a waiver by the defendant insurance 
company of the plaintiff’s compliance with the iron-safe clause of the fire insur- 
ance policy sued on, and the defendant was not estopped from setting up a breach 
of that clause as a defense to the suit. 

Error from Superior Court, Tift County; R. Eve, Judge. 

Suit by J. H. Hornbuckle against the National Fire Insurance Company of 
Hartford, Conn. Judgment for defendant, and plaintiff brings error. 

Affirmed. 

Leonard Farkas, of Albany, and Fulwood & Fulwood, and Robt. R. Forrester, 
all of Tifton, for plaintiff in error. 

Jones, Fuller, Russell & Clapp, of Atlanta, for defendant in error. 

Broyles, Chief Judge. 

_ When this case was here before, this court held that the evidence demanded 
a finding that the plaintiff had failed to comply with the terms of the “iron-safe 
clause” of the fire insurance policy sued on, and that there was no evidence tend- 
ing to show that the required inventory was left out of the safe on account of 
some emergency, or otherwise destroyed or lost, and that the verdict in favor of 
the plaintiff was unauthorized. 47 Ga. App. 762, 171 S. E. 468. Upon the trial now 
under review, the petition was amended to allege a waiver by the insurance com- 
pany of the plaintiff’s compliance with the “iron-safe clause,” and an estoppel to 
the setting up of a breach of that clause as a defense to the suit. Upon the second 
trial the plaintiff, in an amendment to his petition, expressly stated that he was 
not contending that he complied with the provisions of the iron-safe clause of 
the policy. Therefore the only question for our consideration is whether the 
evidence on the trial now under review sustains the allegations of the amended 
petition as to a waiver by the defendant of the plaintiff's compliance with the 
iron-safe clause in the policy. If such a waiver be shown, the defendant would be 
estopped from setting up the breach of that clause as a defense to the action. 

lhe insurance policy contained the following provision: “This policy is made 
and accepted subject to the foregoing stipulations and conditions, and to the fol- 
owing stipulations and conditions printed on back hereof, which are hereby 
specially referred to and made a part of this policy, together with such other pro- 
Visions, agreements, or conditions as may be indorsed hereon, or added hereto; 
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and no officer, agent, or other representative of this company shall have power 
to waive any provision or condition of this policy except such as by the terms of 
this policy may be the subject of agreement indorsed hereon and added hereto: 
and as to such provisions and conditions, no officer, agent, or representative shall 
have such power or be deemed or held to have waived such provisions or condi- 
tions unless such waiver, if any, shall be written upon or attached hereto, nor 
shall any privilege or permission affecting the insurance under this policy exist 
or be claimed by the insured unless so written or attached.” 

Upon the trial the undisputed evidence showed that subsequent to the fire the 
plaintiff and the defendant signed a “non-waiver agreement,” which provided that 
“any action taken, request made, or any information now or hereafter received by 
the defendant in or while investigating and ascertaining the cause of fire, the 
amount of loss or damage, or other matter relative to the” plaintiff’s claim “for 
property alleged to have been lost or damage by fire,” shall not in any respect or 
particular change, waive, invalidate, or forfeit any of the terms, condi- 
ditions, or requirements of the policy of insurance of the defendant held 
by the plaintiff, or any rights whatsoever of either party to this agree- 
ment. “The intent of this agreement is to save and preserve all the rights 
of the parties and permit an investigation of the claim and a determination of 
the amount of loss or damage in order that [the plaintiff] may not unnecessarily 
be delayed in his business, and that the amount of his claim may be ascertained 
and determined without regard to the liability [of the defendant], and without 
prejudice to any rights or defense which [the defendant] may have.” The evidence 
introduced by the plaintiff to show a waiver by the defendant of the iron-safe 
clause was, in substance, as follows: The plaintiff testified that about the time the 
policy was issued, and prior to the fire, he showed his books to one Parker, the 
local agent of the defendant and the agent who wrote the policy, and explained 
to Parker how he kept them, and that Parker said the books were all right. At 
that time Parker had the insurance policy in his possession. The plaintiff further 
testified that after the fire he exhibited his books to one McLain, an adjuster 
representing the defendant, and explained them in detail, and that “McLain told 
me he thought he would get it straight, that it would be easy, and he thought I 
would get the money in a little while. I showed him the insurance policy and also 
the daily sheets. He told me to get the invoices. I did not have some of the 
invoices. Some of the invoices got burned up and some of them were in the safe, 
and he told me to get those I did not have. I got them from the wholesale men. 
He told me he thought he would have the money right away. I got those invoices 
that he told me to get. I had to go to different wholesale houses to get them 
* * * Tt took several weeks to get the invoices just going back and forth, for 
sometimes I would go there and not find the men I had to see. It is hard. to teil 
exactly what expense I went to in getting up these invoices. My best judgment, 
I suppose, is something like $50 or $75, or maybe more than that. I finally did 
assemble the invoices. I did not write for them, I went after them myself.” 

The foregoing evidence was not sufficient to show a waiver by the defendant 
of the provisions of the iron-safe clause of the policy, and therefore the defendant 
was not estopped from setting up as a defense to the suit the plaintiff's noncom- 
pliance with those provisions. Under the facts of this case, the insured could not 
act upon oral statements or permissions of the defendant’s agents as to things 
which his policy provided such agents had no authority to grant, unless such 
statements or permissions were in writing and indorsed on the policy. Especially is 
this true where, as in this case, the agents did not make such indorsements or 
agree to do so, and where it does not appear that the oral statements or permis- 
sions were expressly authorized by the insurance company or were subsequently 
ratified by the company. See, in this connection, Morris v. Imperial Ins. Co., 106 
Ga. 461 (4), 32 S. FE. 595: Lippman v. A&tna Ins. Co., 108 Ga. 391, 33 S. E. 897, 
75 Am. St. Rep. 62; Finleyson v. Liverpool Co., 16 Ga. App. 51, 84S. E. 311: 
Corporation of Royal Exchange Assur. of London v. Franklin, 158 Ga. 644, 124 
S: E. 172, 36-AL.L.- R626. 

The cases cited in the brief of counsel for the plaintiff in error are dis- 
tinguished by their facts from the instant case. - 

Judgment affirmed. 

MacIntyre and Guerry, JJ., concur. 
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PARKER v. IOWA MUT. TORNADO INS. ASS’N (MUTUAL BENEFIT 
LIFE INS. CO. et al., Interveners). No. 42703. 
Supreme Court of Iowa. May 14, 1935. 
3 . 260 Northwestern Reporter 844. 
1. INSURANCE. 

Generally, insurance contracts must be most strongly construed against insurer 
and in favor of insured, especially where forfeiture is involved. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Taking over of insured’s property by receiver appointed by court held not to 
constitute a “sale” within wind and tornado policy providing that sale of buildings 
makes insurance on them void, unless properly assigned by insured and approved 
by insurer’s secretary, since possession by receiver appointed by court is the pos- 
session of court. 

A “receiver” ts the officer of the court that appoints him, and derives 

all his authority from its decrees and orders, and is accountable to it alone 

for the faithful administration of his office. Immediately upon his appoint- 

ment and qualification he is vested with the right to the possession and 

management of the assets to be administered. The property of which a 

receiver has charge is in custodia legis. His appointment and qualification 

is a sequestration of the property by the court, for the purpose of 

administering it for the best interests and protection of the rights of all 

persons interested in the estate. His possession is the court’s possession, 
and he is subject only to its orders. 

(For other cases, see Insurance, Dec. Dig. § 328[10].) 

3. INSURANCE. 

Wind and tornado policy held not invalidated by assignment thereof 
to insured’s receiver by insured after loss occurred without notice of assignment 
or consent thereto by insurer where, if assignment had any effect, it would not 
have invalidated policy because it was made after loss occurred (Code 1931, §§ 
9451, 9452). 

(For other cases, see Insurance, Dec. Dig. § 345.) 

4, INSURANCE. 

Person insuring property is not bound to disclose incumbrance thereon in 
absence of inquiry as to existence thereof. 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 

5. INSURANCE. ; : ; ae 

Wind and tornado policy held not invalidated because insured in application 
stated that title to property was in his name whereas property was mortgaged, 
since title to property remained in insured. 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 

6. INSURANCE. 

Wind and tornado policy held not invalidated because of existence of prior 
mortgages upon insured property without disclosure thereof in- application by 
insured where mortgages were on property before it was acquired by insured and 
also when prior insurance was in existence, and only reference to mortgage in 
application was statement appearing in small print on application “Insurance on 
buildings payable to———, Mortgagee,” which amounted to a request to have bene- 
fits paid to certain mortgagee if desired, and failure to fill in such blank could not 
void policy. 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 


7. INSURANCE. 


_ In action by insured’s receiver on wind and tornado policy, insurer could not 
disclaim liability on ground that receiver had no insurable interest because right 
of redemption from foreclosures had almost expired, and that because amount of 
Mortgages existing against property equaled or exceeded value thereof, no right 
of redemption existed, since that situation did not prevent mortgagor from obtain- 
Ing insurance, notwithstanding property was insured to its full value. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 
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8. INSURANCE. 

Any equitable interest in property is sufficient to give “insurable interest” 
therein, and mortgagor’s right of redemption is an “equitable interest” in property 
and therefore constitutes insurable interest therein. 

“Insurable interest” includes a mere equitable interest, or any qualified 
property in the thing insured; hence a mortgagor who has merely the right 

in equity to redeem property from a mortgage has an insurable interest 

in such property, even if such equity of redemption has been sold on execu- 

tion, provided his right to redeem such equity continues. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

9. INSURANCE. 
_ Mortgagor’s insurable interest in mortgaged property does not end until period 
of redemption has expired. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

10. INSURANCE. 

Insurer could not escape liability on wind and tornado policy on ground that 
insurer received no proof of loss, where evidence showed that required report and 
proof of loss was sent to insurer on its form within time required by policy, and 
receipt of report was acknowledged by secretary of insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

11. INSURANCE. 

Proof of loss under wind and tornado policy, all premiums and assessments 
against which had been fully paid, fe/d waived when insurer in letter notified 
insured’s receiver that policy had been canceled and liability there denied. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

Appeal from District Court, Lyon County; O. S. Thomas, Judge. 

This is a law action commenced by the receiver of the insured on a wind and 
tornado insurance policy. The action was tried to the court without a jury, aud 
judgment rendered in favor of defendants. Plaintiff apeals. 

Reversed. 

Maher & Meloy and O. E. Johnson, all of Cherokee, for appellant. — 

H. H. Griffiths, of Des Moines, and W. H. White, of Rock Rapids, for appellee. 

Lane & Waterman, of Davenport, and H. H. Hindt, of Rock Rapids, for inter- 
vener Mutual Benefit Life Ins. Co. _ ° ; 

Klay & Klay, of Orange City, for intervener, Northwestern Classical Academy. 


RANEY vy. MILL OWNERS’ MUT. FIRE INS. CO. OF IOWA. No. 32215. 
Supreme Court of Kansas. May 3, 1935. 
44 Pacific Reporter (2d) 285. 

1. INSURANCE. 

Provision avoiding fire policy on commencement of foreclosure proceedings 
held valid. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 
2. INSURANCE. 

Evidence held insufficient to establish oral waiver of provision rendering fire 
policy void on commencement of foreclosure proceedings. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Syllabus by the Court. 

In an action to recover on a fire insurance policy, the pleadings and evidence 
examined, and held: 

(a) The provision in the policy that the commencement of foreclosure pro- 
ceedings would avoid the policy was valid. . 

(b) The evidence was insufficient to establish an oral waiver of the afore- 
said provision by an agent of defendant, and the demurrer thereto was properly 
sustained. 

Appeal from District Court, Montgomery County; Joseph W. Holdren, Judge. 

Action by Mary Raney against the Mill Owners’ Mutual Fire Insurance Com- 
pany of lowa. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

A. L. Billings, of Independence, for appellant. 
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N. Banks, O. L. O’Brien, and Walter L. McVey, all of Independence, for 
ee 

Dawson, Justice. 

This was an action on a policy of fire insurance. The defense was a plea of 
nonliability under its terms. 

The tacts were these: Prior to the issuance of the policy sued on, one Mrs. 
Frances Bunn owned the property which was comprised of a dwelling house and 
a small tract of land. Mrs. Bunn mortgaged the property to the Aitna Building 
& Loan Association of Topeka to secure a loan of $3,500. 

Later, on May 15, 1929, Mrs. Bunn sold the property to one Blanche Baker 
subject to the $3,500 mortgage, and took a second mortgage on the property for 
$2,850 to secure the payment of the purchase price. 

Then Blanche Baker obtained the fire insurance policy sued on from the 
defendant insurance company. It was dated September 27, 1930, and insured the 
property for $4,000, $3,800 of which specifically covered the dwelling house. A 
loss payable clause in favor of the Aitna Building & Loan Association, first mori- 
gagee, was attached to the policy, and the policy was sent to the mortgagee in 
Topeka. 

Mrs. Bunn, the second mortgagee, assigned her second mortgage to her sister, 
Mary Raney, plaintiff herein. Blanche Baker defaulted in her payments on both 
mortgages, and at the instance of one Ransdall, local agent of the first mortgagee, 
and who was also agent for the defendant insurance company at Independence, 
Mary Raney, plaintiff herein, commenced proceedings on December 24, 1931, to 
foreclose her second mortgage. Judgment was entered in her behalf on April 29, 
1932. Five days later, May 4, 1932, the house burned. 

In accordance with the loss payable clause, the defendant insurance company 
paid the sum of $3,335.50 to the first mortgagee and took an assignment of the 
mortgage. 

On August 30, 1933, some 16 months after the fire, Mary Raney got an assign- 
ment of the interest of Blanche Baker in the insurance policy (already largely dis- 
charged by payment to the first mortgagee) and brought this action to recover 
thereon. Among other matters, plaintiff alleged that the policy had been negotiated 
through one J. W. Sevier, agent for the defendant at Independence, and _ that, 
after the fire, a later agent of defendant, M. D, Ransdall, advised her that defend- 
ant had adjusted the amount of the loss at $3,800, and that proper proofs of loss 
had been furnished. Plaintiff prayed judgment for $3,800, and interest thereon and 
for an attorney’s fee. 

The defendant insurance company answered with a general denial, citing cer- 
tain provisions of the policy, particularly one which provided that the commence- 
ment of foreclosure proceedings would avoid it, and that no officer or agent of 
the defendant had authority to waive any of its terms except by written indorse- 
ment on or attached to the insurance contract. 

Plaintiff's reply raised issues of law and alleged that defendant’s agent, Sevier, 
and his successor, Ransdall, had actual knowledge that the property was covered 
by a second mortgage, and that: “About December ————,, 1931 [Ransdall] 
orally requested plaintiff to foreclose her said second mortgage in district court of 
Montgomery County, Kansas, at Independence, and at the same time orally said 
to plaintiff, that he would look after the said policy of insurance on said property 
described and keep it in force for insured and plaintiff, and there was nothing for 
plaintiff or insured to do concerning said policy because of said foreclosure, and 
that in event of loss he would keep in mind the record of the title as shown by the 
Register of Deeds office and court action.” 


In her reply plaintiff further alleged that it was pursuant to this request of 
Ransdall that she commenced the foreclosure proceedings which ripened into judg- 
ment on April 29, 1932; that a judicial sale in foreclosure followed on July 16, 
1932, at which sale plaintiff bid in the property: that those proceedings were 
known to Ransdall as agent of defendant at the times they transpired; that Rans- 
dall, as agent for defendant, “orally waived the provisions of said policy in this 
action sued on, concerning the foreclosure proceedings and change of ownership 
as above recited and defendant company is estopped from enforcing said provisions 
of said policy in reference to foreclosure and change of ownership.” 

Replying further, plaintiff alleged that, when the policy was executed and 
delivered to Blanche Baker, Sevier was the “local general agent” of defendant who 
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had negotiated the insurance contract, that on October 30, 1930, Sevier, with the 
knowledge and consent of defendant, transferred his insurance business as agent 
of defendant to Ransdall, and that the latter had conducted defendant’s business 
as its “local general agent” at Independence ever since, and that Ransdall had 
waived whatever requirements of the policy had not been complied with by the 
insured. 

At the trial plaintiff adduced evidence which tended to show that Ransdall was 
quite aware of the existence of the second mortgage, and that he repeatedly urged 
plaintiff to commence foreclosure proceedings, with the admonition and advice that, 
if she did not do so, “the AStna Company was going to foreclose their mortgage,” 
and that to save her mortgage she would either have to pay up the overdue install 
ments on the first mortgage or take it up. Plaintiff testified: 

“T told him I would foreclose. I asked him if there was any papers for me 
to sign and he said ‘no’ there would be no papers for me to sign to take care of 
that, I asked him about the insurance and he said the insurance and the abstract 
was with the A&tna. 


“Q. Give us the substance of what he said to you about what he would do 
with reference to the Insurance Policy. A. He said he would see to it and keep 
it alive for me.” 

Mrs. Bunn, sister of plaintiff, gave testimony to the same general effect. The 
testimony of a third sister, Mrs. Prescott, accorded with the foregoing, except 
as follows: “We thought the insurance was with Hunter [another insurance 
agency]; but you see Mr. Ransdall had the 7Ztna mortgage for Mr. Baker, and 
we didn’t know it until after the fire that Hunter didn’t have the insurance, that 
Mr. Baker had cancelled it with Hunter and taken it elsewhere.” 

Plaintiff herself had testified that a policy against fire had been taken with the 
Hunter agency. 

There was no evidence that the defendant insurance company had any notice 
or knowledge of the existence of the second mortgage, unless the knowledge of 
Ransdall, its agent at Independence, had that effect. 

Touching the scope of Ransdall’s agency, it was shown that he solicited insur- 
ance, wrote policies, countersigned them, collected, made indorsemenits, issued 
vacancy permits, mortgage clauses, but he had no authority to cancel policies and 
did not issue foreclosure permits. Defendant sent him policies in pads ready to be 
filled out, already signed by the president or secretary of the company. : 

Defendant’s demurrer to plaintiff’s evidence was sustained, and judgment was 
entered in favor of defendant. 

Plaintiff appeals, contending, first, that the evidence was sufficient as against a 
demurrer to show that Sevier and, later, Ransdall, were general agents of the 
defendant; that their knowledge that the insured property was covered by a 
second mortgage was notice to their principal; that Ransdall’s urging of plaintiff 
to commence foreclosure of her second mortgage and his assuring her that he 
would see to the insurance and keep it alive for plaintiff was a waiver of the 
provision in the policy that commencement of foreclosure proceedings would vitiate 
it; and that the provision of the policy that its terms could only be altered or 
waived by written indorsement on or attached to the policy was not binding on the 
assured or plaintiff as assignee of the assured’s interest. 

[1] A provision in a fire insurance policy that the commencement of fore- 
closure proceedings shall render the policy void is valid. Hole y. Nat. Fire Ins. 
Co., 122 Kan. 328, 252 P. 263, 50 A. L. R. 1113 and note; 26 C. J. 238, 239; 14 
Re CB. 26, zs. 

{2] Appellant contends that the provision of the policy that no officer or agent 
of the defendant shall have power to waive any of its terms except by written 
indorsement on the policy or attached to it is nugatory, and certain early Kansas 
cases are cited in support of this contention. Long Island Ins. Co. v. G. W. Mig. 
Co., 2 Kan. App. 377, 42 P. 738; German Insurance Co. v. Gray, 43 Kan. 497, 23 
P. 637, 8 L. R. A. 70, 19 Am. St. Rep. 150. It will not be necessary at this time 
to re-examine the wisdom of that rule, although its possibilities for the encourage- 
ment of perjury are obvious. We note in passing that there are two lines of 
authority on the subject. 32 C. J. 1318-1320; Id. 1339-1341; 2 Couch on Insurance, 
1515 et seq. Appellant likewise contends that Sevier and his successor, Ransdall, 
were general agents. A specific adjudication to that effect would probably be a 
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surprise to these agents as well as to their company; but it will not be necessary 
to determine the point. 

Let us assume that the provision of the contract against the efficacy of an 
oral waiver is nugatory, and that Ransdall was a general.agent of defendant with 
authority to make an oral waiver of the provision in the policy that the commence- 
ment of foreclosure proceedings would avoid the policy. What were the facts upon 
which the claimed oral waiver is predicated? We use the word “facts” rather than 
the word “evidence” merely because the cause was disposed of on demurrer to the 
evidence, which assumed that the evidence was true. When Ransdall was urging 
plaintiff to commence foreclosure proceedings, giving the reason therefor that 
otherwise the first mortgagee would foreclose and with the consequent likelihood 
that plaintiff’s second mortgage would be squeezed out, he was obviously speaking 
as agent of the mortgage company, not as agent of the insurance company. When 
Ransdall told plaintiff he would see to the insurance and keep it alive for her, 
what insurance did plaintiff understand him to be talking about? Certainly not the 
insurance policy issued by this company. Plaintiff knew nothing about that insur- 
ance policy. She supposed it was some insurance policy which had been issued 
through the “Hunter agency,” and which, unknown to her, the husband of the 
mortgagor had canceled. There is not the slightest ground for the assumption that 
Ransdall was speaking in his capacity as agent for this defendant when he prom- 
ised to keep the insurance alive for plaintiff’s benefit. 

In Cure v. Insurance Co., 109 Kan. 259, 198 P. 940, it was said: “To consti- 
tute a waiver of a contract right, there must be a clear, unequivocal, and decisive 


act of the party showing an intention to relingsish the right or acts amounting to 
an estoppel on his part.” . Syl. par. 
See, also, 27 R. C. L. 908-912. 
Let us next consider if plaintiff has another string to her bow by virtue of 
the assignment of the mortgagor’s interest in the policy which plaintiff acquired 
long after the fire? The policy insured the house for $3,800. The defendant paid 
the first mortgage the sum of $3,335.88, from which it might superficially appear 
that the insured had a balance of $464.12 due her, which she could collect or 
lawfully assign to plaintiff. But the provision of the policy that the commence- 
ment of foreclosure proceedings would vitiate it was certainly good against the 
insured. Ransdall made no promise to Blanche Baker, the insured owner of the 
doubly mortgaged home, that this insurance policy sued on or any other would be 
kept alive for her benefit if foreclosure proceedings were instituted against her 
and her property. She could not recover on the policy. Therefore the assignment 
of her interest 16 months later to plaintiff conveyed nothing. 
Some other matters urged in appellant’s brief have been considered, but, since 
the foregoing effectively disposes of this appeal, they do not require discussion. 
The judgment is affirmed 


SALMON et al. v. CONCORDIA FIRE INS. CO. 
OF MILWAUKEE. No. 16701. 
Court of Appeal of Louisiana. Orleans. May 27, 1935. 
161 Southern Reporter 340. 
INSURANCE. 


Destruction of insured’s bracelet by fire voluntarily set to contents of trash 
burner, into which bracelet had been inadvertently thrown together with trash, 
held within fire policy covering all “direct loss or damage by fire.” 

(For other cases, see Insurance, Dec. Dig. § 421.) 

Leche, J., dissenting. 

Appeal from First City Court of New Orleans; W. V. Seeber, Judge. 

Action by Clarke Salmon and others against the Concordia Fire Insurance 
age of Milwaukee. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

John C. Hollingsworth, of New Orleans, for appellant. 

Deutsch & Kerrigan & Burke, of New Orleans, for appellee. 

WESsTERFIELD, Judge. 

The plaintiffs, Mr. and Mrs. Clarke Salmon, brought this suit against the Con- 
cordia Fire Insurance Company of Milwaukee under two policies of fire insur- 
ance, claiming $127.70 as the proportionate loss due by the defendant company 
(there being other insurance) resulting from the destruction by fire of a bangle 
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bracelet belonging to Mrs. Salmon. The defendant resisted payment upon the 
ground that the loss was sustained in a manner not covered by the policy. 

There was judgment below in favor of plaintiff for $121.46, with legal interest 
thereon from June 22, 1934, together with 12 percent. of that amount as damages 
and $50 as attorney’s fees. From this judgment defendant has appealed. 


It is admitted that the policies sued on were issued to the plaintiff and that, if 
there be any liability, the amount awarded by the judgment is correct; the sole 
contention being that the loss was not within the coverage of the policy. In an 
agreed statement of facts found in the record it is stipulated that the plaintiff's 
bangle bracelet “was inadvertently thrown together with certain trash into a trash 
burner then located in the yard of plaintiff’s home and premises described in each 
of the said policies; that neither of plaintiffs knew that the said bracelet was con- 
tained in said trash burner and a fire was voluntarily set to the contents of such 
trash burner, and the fire so set by plaintiffs and/or their employees at all times 
during the said fire was contained within the confines designed and intended to 
contain the flames of a fire intended to burn trash, debris, waste papers, etc.” The 
policies sued on are of the standard form and, as usual, indemnify the insured 
“against all direct loss or damage by fire, except as hereinafter provided.” There 
are no exceptions mentioned in the policy which are of interest here. It is said, 
however, that the fire which consumed the plaintiff’s bracelet was a “friendly fire” 
ignited by the plaintiffs or by their servant intentionally and at all times confined 
within the limits intended by the plaintiff, and that for the effects of such “friendly 
fire” there can be no recovery because not within the intendment of the parties to 
the insurance contract, which only contemplates indemnity for the effects of hos- 
tile fires. In support of this proposition the following is quoted from “A treatise 
on the Law of Fire Insurance,” by H. G. Wood (2d Ed.) published in 1886, at 
page 236, § 103: 

“Where fire is employed as an agent, either for the ordinary purposes of heat- 
ing the building, for the purpose of manufacture, or as an instrument of art, the 
insurer is not liable for the consequences thereof, so long as the fire itself is con- 
fined within the limit of the agencies employed, as, from the effects of smoke or 
heat evolved thereby, or escaping therefrom, from any cause whether intentional 
or accidental. In order to bring such consequences within the risk, there must be 
actual ignition outside of the agencies employed, not purposely caused by the 
assured, and these, as a consequence of such ignition, dehors the agencies.” 

And the following from Vance on Insurance (1904) p. 477: 

“Hostile and Friendly Fires. In determining the liability of the insurer 
against damage by fire, it is necessary to make a rather subtle distinction between 
fires that are hostile and those that are friendly in their origin. So long as a fire 
burns in a place where it was intended to burn, and ought to be, it is to be 
regarded as merely an agency for the accomplishment of some purpose, and not as 
a hostile peril. Thus, a fire burning in a furnace, or a stove, or a lamp, is con- 
sidered a friendly fire; and damage that may be caused by such fire due to their 
negligent management, is not considered to be within the terms of the policy. * * * 

“The principle underlying these cases is simply that the policy shall not be 
construed to protect the insured from injury consequent upon his negligent use 
or management of a fire, so long as it be confined to the place where it ought to 
be.” 

Both counsel assert that there are no cases in point in Louisiana and few in 
other jurisdictions. The industry of able counsel has revealed but three cases 
where the facts are similar: Weiner v. St. Paul Fire & Marine Ins. Co., 124 Misc. 
153, 207 N. Y. S. 279, 280, decided in 1924, affirmed 214 App. Div. 784, 210 N. 
Y. S. 935, in 1925; Reliance Insurance Co. v. Naman, 118 Tex. 21, 6 S.W.(2d) 
743, 745, decided in 1928; and Harter v. Phoenix Insurance Co. of Hartford, 257 
Mich. 163, 241 N. W. 196, 197, decided in 1932. 

In the first of the cited cases, Weiner v. St. Paul Fire & Marine Ins. Co., the 
New York Supreme Court held that there could be no recovery for the value of 
jewelry which the plaintiff’s wife had placed in a velvet handbag and deposited in 
a stove for safe-keeping and which was destroyed when she caused a fire to be 
ignited in the stove. In that case it was held that: “Unless a fire policy expressly 
includes such a cause, the parties to the policy cannot be said to have contemplated 
a loss by flame or heat wholly confined to a stove used by the assured as a stove, 
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where, as here, the property destroyed was placed in the stove, regardless of how 
or why it was so placed.” 

In the next cited case, Reliance Ins. Co. vy. Naman, the Commission of Appeals 
of Texas held that plaintiff's wife could not recover the value of jewelry which 
she had placed in a paper hat box in a clothes closet, together with some tissue 
paper, and which with the box and paper was thrown into a furnace in the base- 
ment by a servant and destroyed by fire lighted by the servant. In that case the 
court said: 

“A friendly fire is not within the undertaking of the insurance company at all. 
** * In the sense in which the word ‘fire’ is used in the policy, there has been no 
fre so long as it is kept within the proper and accustomed place. In common 
parlance one has not had ‘a fire’ so long as it has only burned in the place where 
it was intended to burn, and the sense in which that word is used in common par- 
lance accurately indicates the sense in which it is employed in a fire insurance 
policy.” 

Refe-ring to the argument of counsel that the loss was not one which fell 
within the exceptions in the policy and was, therefore, within the contract, the 
court said: 

“This by no means follows. In the very nature of an exception it is something 
taken out of the instrument, whether statute, grant, or contract, and is of a kind 
dealt with in the contract. Where the matter being considered is not within the 
contemplation of the parties to the contract in the first place, there is no need of 
an exception, and, since as we think the fire in this case was without the contract 
of insurance, the failure to except it cannot bring it within.” 


in the last of the cited cases, Harter v. Phoenix Ins. Co. of Hartford, a major- 
ity of the Supreme Court of Michigan followed very closely the holding of the 
Texas court in Reliance Ins. Co. v. Naman, quoting extensively therefrom and cit- 
ing the Weiner Case. Each of the three cases which we have discussed supports 
the position of the defendant, and we have been referred to no other cases hold- 
ing the contrary except that of Countess Fitz-James v. Union Fire Ins. Co., 23 
Irish Law Times & Solicitors’ Jl., Vol. XXIII, p. 168, to which our only access is 
the following quotation in the minority opinion.in Harter v. Phoenix Ins. Co. of 
Hartford, supra: 

“In Countess Fitz-James v. Union Fire Ins. Co., 23 Irish Law Times & Soli- 
citors’ Jl. vol. 23, p. 168, the Countess Fitz-James insured against fire in the above 
company all her furniture and effects, among which were mentioned jewelry and 
especially a pair of earrings composed of pearls valued at 18,000 francs. During 
the time the policy was in force one of these earrings, which had been placed on 
the mantelpiece, was accidentally knocked down and fell into the fire, where it 
was consumed, notwithstanding every effort made to save the jewel. The insur- 
ance company refused to pay for the burnt pearl on the ground there was no con- 
flagration; that the fire which consumed the object was an ordinary fire; that there 
was no fire; and that the company was not responsible where combustion had only 
occurred in the ordinary use of a grate for heating purposes. The court, however, 
rejected this, and ruled that the word ‘fire’ in matters of assurance applied to every . 
accident, however unimportant such accident may be, so long as it is caused by the 
action of fire. It was therefore ordered that the Union Company should pay to 
the Countess Fitz-James the value of the jewel, less that of the gold recovered.” 

The dissenting opinion in the Harter Case, from which we have quoted, was 
the basis of the holding of the trial judge in this case, as appears from his reasons 
for judgment found in the record. We quote the following from that opinion: 

_ “The policy of defendant issued to plaintiffs is general in its terms. It con- 
tains no limitations and exceptions applicable to the facts herein. It insures plain- 
tiffs’ jewelry without exception against all direct loss and damage by fire. There 
being no limitations or exceptions in the language of the policy, we can make none. 
The loss falls directly within the language of the policy. If the defendant would 
escape liability, it should by appropriate language exclude such liability by the 
terms of its contract.” ; 

With all due respect to the eminent source of the opinions in the New York, 
Texas, and Michigan cases, we find ourselves in complete disagreement with their 
holdings. The risk assumed by the defendant insurance company for the conse- 
quences of which it agreed to indemnify plaintiff was “all direct loss or damage 
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by fire.” It cannot be denied that the destruction of plaintiff’s bracelet was caused 
directly by fire. Whatever may be said of “friendly” or “unfriendly” fires, there 
is no such distinction recognized in the policy. The fact that the fire in this case 
was ignited by the insured, or at his instigation by one of his servants, is of no 
importance because it is not pretended that the bracelet was thrown to the flames 
by design of the insured. On the contrary, it is admitted that it was inadvertently 
placed in the trash burner, which means that it was placed there accidentally, or, 
at most, carelessly or negligently by the insured. In Couch Cyclopedia of Insur- 
ance Law, Vol. VI, § 1488, p. 5335, we find the following: 

“Tn fire risks it is one of the objects of insuring to secure indemnity against 
the consequences of negligence, and, in the absence of a contrary stipulation, if a 
loss by fire is occasioned by the mere fault, carelessness, or negligence of insured, 
or his servants or agents, such negligence, carelessness, or want of due care is no 
defense, unless there is fraud, or design, or gross negligence, or misconduct of 
such a kind and degree as clearly to evidence a corrupt design or fraudulent pur- 
pose on the part of insured, or someone acting with his privity or consent, for the 
proximate cause of the loss is alone to be considered.” 

A loss is directly due to fire though it be caused by water (Geisek v. Crescent 
Mutual Ins. Co., 19 La. Ann. 297), or by explosion (Caballero v. Home Mutual 
Ins. Co., 15 La. Ann. 217), or by the fall of a building (Ermentrout v. Girard F. 
& M. Ins. Co., 63 Minn. 305, 65 N. W. 635, 30 L. R. A. 346, 56 Am. St. Rep. 481), 
or by theft (Fernandez v. Merchants’ Mut. Ins. Co., 17 La. Ann. 131), as a result 
of the fire. 

In Showalter v. Mutual Fire Ins. Co. of Chester, 3 Pa. Super. page 448, the 
court held that a policy of fire insurance “covers all risks of loss or damage by 
fire, save only such as are excepted by the terms of the policy and such as are 
caused by the voluntary act, assent, procurement or design of the insured himself” 
(syllabus), and that, consequently, where a building was set afire and destroyed 
by an insane insured, the loss was covered by the policy contract because the 
insured was incapable of forming a design. The court in its opinion in that case 
said : 

“* * * The parties are presumed to have contracted with reference to the prin- 
ciples of natural justice and well settled law, which forbid a man to avail himself 
of his own turpitude in a suit, or to contract for indemnity against his own fraud. 
The Contract of fire insurance is a contract of indemnity against loss by fire, and 
the direct burning of the building by the wilful act of the insured is not one of 
the risks within the contemplation of the parties to the contract. But it is equally 
well settled that mere carelessness and negligence of the insured, or his tenants 
or servants, not amounting to fraud, though the direct causes of the fire are 
covered by the policy, unless specially excepted. ‘Indeed,’ says a learned writer, 
‘one of the principal objects of insuring against fire is to guard against the negli- 
gence of servants and others; and therefore, while it may be said generally that 
no one can recover compensation for an injury which is the result of his own 
negligence or want of care, the contract of insurance is excepted out of the gen- 
eral rule. Nor does it make any difference whether the negligence is that of the 
insured himself or of others. The law looks only at the ‘proximate cause of the 
loss’; May on Insurance, sec. 408 (Ed. of 1873).” 

We are unable to see the difference between an accidental loss resulting from 
a “friendly” fire and an accidental loss caused by a hostile fire. In both instances 
the loss is the direct result of the fire against which the insurer agreed to indem- 
nify the insured. The fact that in one case the fire is ignited intentionally, and in 
the other adventitiously, is a distinction without a difference. Nor is it of any 
importance that the fire was confined to the limits intended. A grate fire, started 
by an insured for the purpose of heating a room which burns a curtain, blown by 
the wind, and which ignites and consumes the dwelling of the insured, would be 
a “friendly” fire intentionally ignited and confined to intended limits. But could 
it be reasonably said that for the loss caused by such fire no recovery could be 
had because the loss was not directly caused by fire? The fire in the trash burner 
was lighted by plaintiff’s servant for the purpose of burning trash. Due to the 
mistake of the servant, or because of her negligence, the bracelet of plaintiff was 
burned, but the resulting loss is nevertheless the direct result of the fire. 


For reasons assigned the judgrnent appealed from is affirmed. 
Affirmed. 
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CONNECTICUT FIRE INS. CO. v. HARRISON et al. No. 31689. 
Supreme Court of Mississippi, Division A. May 13, 1935. 
161 Southern Reporter 459. 
1. INSURANCE. 


General agent held authorized to bind fire insurer by executing binder, even 
though binder was not delivered to insurer. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

2. INSURANCE. 

To cancel fire policy, five days’ notice required thereby /ield necessary unless 
waived by insured. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

3. INSURANCE. ; 

Evidence that insured stated that new fire policy issued after cancellation of 
old policy without notice was satisfactory held insufficient to show that insured 
waived provision in new policy requiring five days’ notice of cancellation, and 
hence cancellation was ineffectual. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

Appeal from Chancery Court, Alcorn County; Jas. A. Finley, Chancellor. 

Suit involving a contest between the Connecticut Fire Insurance Company and 
the United States Fire Insurance Company as to which of them was liable to 
Walter H. Harrison, the insured. From a decree for the insured against the first- 
named company, and dismissing the bill as to the last-named company, the first- 
named company appeals, and the insured cross-appeals. 

Reversed and rendered. 

Stovall & Stovall, of Oklahoma, for cross-appellant. 

W. C. Sweat, of Corinth, for appellant. 

Butler & Snow, of Jackson, for appellees. 

McGowEN, Justice. 

This suit is a contest between two fire insurance companies as to which of 
them is liable to Harrison, the appellee here, for the loss by fire of a tenant 
house owned by the appellee, insured for $500. The companies contesting are the 
Connecticut Fire Insurance Company and the United States Fire Insurance Com- 
pany, the former hereafter being called the “Connecticut” and the latter the 
“United States.” 

The essential facts are: Ben E. Everett, doing business as Ben E. Everett & 
Co., for many years operated a fire insurance agency in the city of Corinth, Miss., 
and was the general agent of both the Connecticut and United States Companies 
at the time these transactions transpired. In October, 1930, the appellee, Harrison 
applied to Everett for fire insurance to cover his residence, household goods, and 
a tenant house, and a policy, in the total amount of $3,300, covering $2,000 on his 
dwelling, $500 on household goods, and $800 on the tenant house, was written by 
Everett for the appellee. The policy was issued by Everett for the Fidelity 
Phoenix Fire Insurance Company for a period of three years, expiring in October, 
1933. On the expiration of that policy, in October, 1933, Harrison applied to 
Everett for a renewal of the insurance on his property, reducing the amount 
thereof and insuring for one year only on account of cramped financial condition, 
and, at that time, Everett delivered to Harrison a policy of fire insurance, in the 
Fidelity Phoenix Insurance Company, for the aggregate amount of $2,600, $1,500 
of which covered the dwelling, $500 the household goods, and $600 the tenant 
house in question; and Harrison paid the premium thereon. In February, 1934, 
Everett received instructions from the Fidelity Phoenix Insurance Company to 
cancel this policy, and, pursuant to this request, Everett, without first consulting 
Harrison, canceled this policy and executed another in the United States in the 
total sum of $2,500, $1,500 of which covered the dwelling, $500 the household 
goods, and $500 the tenant house. Harrison was promptly notified by Everett of 
the cancellation of the policy in the Phoenix Insurance Company, and Everett 
delivered the new policy to him, Harrison surrendering the old policy without 
question and saying that it was “entirely satisfactory” to him. Shortly after March 
13, 1934, the United States wrote Everett to reduce its liability on this insurance 
one-half. Everett received the letter on March 15th, and on Saturday, March 17th, 
Everett discovering that he had not. complied with the company’s instructions 
under date of March 13th, immediately wrote two, what is termed in insurance 
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parlance, “binders,” one of which bound the United States for $1,250 on the 
dwelling, and the other bound the Connecticut for $250 on the dwelling, $500 on 
the household goods, and $500 on the tenant house, and canceled the insurance 
policy previously written on February 23, 1934, on the same property. The several 
companies interested were on that day notified of the execution of these binders 
by Harrison. 

About 8 o’clock in the evening, Sunday, March 18, 1934, the tenant house was 
totally destroyed by fire. Although the binders had been written on Saturday, 
March 17th, Everett did not write the insurance policies, as above indicated, until 
the following Tuesday after the fire, and upon driving out to Harrison to deliver 
them discovered that the tenant house had been burned. He said nothing about 
the change in the insurance policies, but asked Harrison to come to town to the 
office of his (Harrison’s) attorney, explaining that, “We got messed up about this 
and want to talk to you in the presence of your attorney,” which Harrison did a 
little later, and Everett, in the presence of appellee, delivered the policy to Harri- 
son’s attorney, who retained the old policy in the United States. Thereafter a bill 
was filed against both companies setting up the facts and alleging that one or 
both of the insurance companies were liable to the appellee for $500, the amount 
of the insurance. 

It is clear that Harrison only intended to carry insurance for $500 on the 
tenant house. The policy in the United States contained a clause which provided 
that the cancellation thereof could be had by five days’ notice of such intention to 
the insured, for the purpose of allowing the insurer to cancel the insurance. No 
notice was given the insured, appellee, and he did not know of the cancellatioa 
until several days thereafter. Harrison left the selection of the company to the 
insurance agent, and expected the property to be insured for the time and in the 
amount he had requested. 

Everett testified that it was customary for him to cancel an insurance policy 
without notice to the insured, and that in 90 per cent. of the cases in which he had 
done so there was no controversy or disapproval of his action. It is not shown 
that Harrison knew anything about this custom, nor that he gave any specific 
instructions, except as above indicated. 

There was no effort to prove any express authority from Harrison to the 
agent to cancel the policy. That there was implied authority from Harrison to its 
agent so to do is the contention of the United States, and, further, that from the 
facts detailed the agent impliedly had the authority to act for the insured in keep- 
ing his property insured, and to cancel this policy. 

The Connecticut asserts the opposite to be true; and that there was no 
authority, either expressed or implied, to cancel the policy in the United States; 
and that being true, the effort to insure Harrison’s property never became effective 
as to that company. 

[1] The authority of Everett, as a general agent, to bind either of the com- 
panies is unquestionable. The court below decreed that the Connecticut was liable 
to Harrison, dismissing the bill as to the United States, and rendered a decree in 
favor of Harrison against the Connecticut for $510. The Connecticut appeals to 
this court. Harrison assigns error here on cross-appeal. 


It is here conceded that either the Connecticut or the United States is liable 
to Harrison for his loss by fire. If the policy issued by the United States was 
canceled by waiver on the part of Harrison, the Connecticut became liable; if 
not so canceled, the United States was and is liable on its policy in the possession 
of Harrison at the time of his loss by fire. : 


The only question under the facts of this case presented here is, whether or 
not Everett, as the insurance agent, was clothed with implied authority by the 
insured to cancel the policy of insurance which he held. 


The fact that the Connecticut’s binder had not been delivered to it would not 
relieve that company of liability if the policy carried by the United States had 
been canceled. See Scottish Union & Nat. Ins. Co. v. Warren Gee Lumber Co., 
118 Miss. 740, 80 So. 9. 

[2] The provision in an insurance policy requiring five days’ notice to the 
insured in order to cancel the policy is one inserted therein for the benefit of the 
insured, and the notice required in the contract must be given to effect a cancella- 
tion, unless that notice is waived by the insured. See AStna Ins. Co. v. Renno, 93 
Miss. 594, 46 So. 947. “As a general rule, an agency to procure insurance does 
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not necessarily confer the power to cancel insurance. * * * ‘Such an agency 
terminates when the insurance is procured and the policy delivered to the prin- 
cipal [insured].’” Stewart v. Coleman & Co., 120 Miss. 28, 81 So. 653, 654. 

[3] There is no dispute in the record in this case. The only possible evidence 
upon which a waiver of notice of cancellation of the fire insurance is the evidence 
that a former policy was canceled February 23, 1934, without notice, and when a 
new policy of insurance was delivered by the agent to Harrison, he was entirely 
satisfied therewith. The case at bar falls far short of the evidence in the case of 
Etna Insurance Co. v. Renno, 96 Miss. 172, 50 So. 563. There the insured said to 
the agent: “If you insure me, I want you to insure me; and when this expires, 
I want you to reinsure me”; and the agent replied: “We [the insurance agents] 
will keep you insured. * * * Your place will be insured, and we will keep it 
insured. You need not be uneasy; just leave it to us.” Also the court held in that 
case that in order to effectuate the oral contract between the insured and the agent, 
implied authority to the agent was granted to cancel the policy, and in lieu 
thereof issue a new policy. There was no express authority and no meeting of 
the minds as to an implied authority in the case at bar; nor was there a course of 
dealings between the parties which established implied authority. 

It is quite clear from the facts of this case that the insured did not expressly 
waive the five-day notice, and there is no substantial evidence upon which to base 
an implied waiver on his part; consequently, the United States Fire Insurance 
Company remained liable on its contract and the Connecticut Fire Insurance Com- 
pany never became liable. The case is controlled by AZtna Fire Ins. Co. v. Renno, 
93 Miss. 594, 46 So. 947. 

We think the decree of the court below is erroneous, and should be against 
the United States Fire Insurance Company for $510, with 6 per cent. interest 
thereon from the date of the decree below. 

Reversed, and decree here for cross-appellant against the United States Fire 
Insurance Company, and bill dismissed as to appellant. 


HORN v. FARMERS’ MUT. INS. CO. No. 5339. 


Springfield Court of Appeals. Missouri. March 4, 1935. 
79 Southwestern Reporter (2d) 531. 
1. INSURANCE. 


Farm mutual fire insurance company had right to provide in constitution that 
policy should be void if insured misrepresented his interest in property insured, or 
— were not sole unconditional owner in fee of property (Mo. St. Ann. § 

: 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

2, INSURANCE. 

_ Insured’s acceptance of fire policy containing provision that policy should be 
void unless insured were sole unconditional owner of insured property held equiv- 
alent to declaration that insured was sole unconditional owner of insured property 
so as to make policy void from beginning if such declaration were untrue. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

3. INSURANCE. 


In suit on fire yolicy, insurer's failure to tender return of premiums did not 
preclude defense of misrepresentation, where evidence showed that insured, falsely 
represented that there was no mortgage on insured property and that insurer had 
no knowledge of misrepresentation until after loss, and there was no evidence of 
Walver, 

(For other cases, see Insurance, Dec. Dig. § 615.) 

4. INSURANCE. 

Insured’s false representation in application that insured property was unin- 
cumbered precluded recovery on fire policy of farm mutual company, where consti- 
tution, by-laws, and policy provided that policy should be void, if insured were not 
sole unconditional owner of insured property. 


(For other cases, see Insurance, Dec. Dig. § 283[1].) 


: 


Appeal from Circuit Court, Christian County; Robt. L. Gideon, Judge. 
“Not to be published in State reports.” 


Action by G. W. Horn against the Farmers’ Mutual Insurance Company. From 
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a judgment granting plaintiff a new trial, after verdict for defendant, defendant 
appeals. 

Reversed and remanded, with direction. 5 ees 

Gordon J: Massey, of Ozark, and Neale, Newman & Turner, of Springfield, 
for appellant. 

G. Purd Hays, of Ozark, for respondent. 

SMmitH, Judge. tuk i 

This case comes to the writer on reassignment. Plaintiff sued on a policy of 
fire insurance issued oy the defendant. The insurance was upon personal property, 
household goods, to the amount of $600. There was some live stock insured, but 
they are not involved in this suit. 

The petition was in the conventional form, and alleged payment of pre- 
miums, the loss by fire, proof of loss, and full compliance on the part of the 
plaintiff, prayed for the sum of $600, with interest from the 22d day of August, 
1930. 

The answer, omitting caption and signature, is as follows: 

“Comes now the above-named defendant and for its answer herein admits the 
incorporation of the defendant and defendant’s business and place of business as 
alleged in the petition; admits that on June 19, 1930, plaintiff was the owner of 
the frame building and household goods as alleged in the petition; that on said 
June 19, 1930, plaintiff took out an insurance policy in defendant company on house- 
hold goods in said building, the same being policy No. 10727, insuring said house- 
hold goods against fire and lightning in the sum of $600.00; that all dues and pre- 
miums were paid in full to the 19th day of August, 1930, and that upon said date 
said household goods were destroyed by fire, and denies each and every other 
allegation in said petition contained save those hereinafter specifically admitted. 

“Further answering, defendant alleges that it is a farm mutual fire insurance 
company organized under section 6056 of the Revised Statutes of Missouri for the 
year 1929 for the sole purpose of mutually insuring the property of its members 
and paying losses by assessments, as provided by its constitution and by-laws. 

“Further answering, defendant alleges that it has a constitution and by-law, 
appropriate parts of which are hereinafter referred to, and that by the provisions 
thereof they each hecome a part of the policy of insurance herein sued upon and 
of every policy of insurance issued by this defendant; that the application for 
insurance hereinabove referred to and the statements therein made are, by the 
terms of said by-laws, made a part of said policy of insurance and of every policy 
issued by this defendant, and that by the terms of said by-laws and policy the 
statements contained in such application shall be taken and construed as warranties 
of the person making such application as to the facts therein stated. 

“Further ans‘vering, the defendant alleges that the said application contained a 
false and fraudulent representation knowingly made by plaintiff, and which was 
relied upon by the defendant in issuing said policy, that the estimate of the value 
of each item insured, which was listed in said application, was the actual cash 
value thereof; that the household goods destroyed by fire as alleged in plaintiff's 
petition were listed in said application as of a cash value of $800.00; that the 
by-laws of said company and the policy sued on herein contained a provision that 
no property shall be insured ‘in this company for more than three-fourths of its 
actual cash value at the time of the issuance of the policy; and any insurance in 
excess of that amount shall be void; that said by-laws and policy contained the 
further provision that in no event shall the company be liable for more than the 
insurable value of the property; that at the time of the making of said application 
and the issuance of the policy herein sued upon the said household goods were of 
an actual cash value not exceeding $600.00, and that the maximum amount plaintiff 
would be entitled to, if defendant were liable on said policy, would be the sum ot 
$450.00, less depreciation accruing to the time of the said loss by fire. 


“Defendant further alleges that its by-laws and the said policy contained a 
provision that if the assured has misrepresented in writing or otherwise any 
material fact or circumstance concerning the property insured, whether before or 
after a loss has been sustained, the policy of insurance issued to such assured shall 
be null and void; that by virtue of the misrepresentations of the plaintiff in his 
application for insurance regarding the value of the said household goods and 
regarding the absence of encumbrance thereon, in reliance upon which misrepre- 
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sentations the policy of insurance sued upon was issued by the defendant, the said 
policy became and is null and void. Defendant further alleges that it did not 
learn of said misrepresentations until after May 5, 1931, and after the property 
was destroyed by fire. 

“Further answering, the defendant alleges that said application for insurance 
contained the statement that the said household goods were not encumbered; that 
said statement so made in said application was falsely and fraudulently made by 
the plaintiff with full knowledge of the falsity thereof and with the intention that 
the same should be relied upon by the defendant, and that the defendant did rely 
upon said statement regarding the absence of encumbrance on said household 
goods; that in fact at the time of said application and at the time of the issuance 
of said policy the said property was encumbered by chattel mortgage made by 
plaintiff to the Sedgwick Furniture Company of Springfield, Missouri, in the sum 
of $250.00; that the said false and fraudulent information given to defendant by 
plaintiff regarding said encumbrance and regarding the alleged $800.00 value of 
said household goods constituted and was a warranty and constituted and is a 
fraud upon this defendant as the result of which defendant issued its said policy 
sued upon in this action; that the defendant did not discover such fraud until 
after the fire which destroyed said property, and until after said May 5, 1931, and 
by virtue thereof the said policy was and is null and void and the said defendant 
was and is relieved from any and all liability thereunder. 


“Further answering, defendant alleges that its constitution and by-laws and 
the policy sued on in this action contained the provision that in case of loss or 
damage by fire or lightning to the property insured, the owner thereof would file, 
within three days thereafter, with the secretary of defendant, a written statement 
of said loss or damage setting forth how the same occurred and what amount of 
damages was demanded; that defendant’s by-laws and the said policy of insurance 
contained a provision that in case of loss the assured would, within three days after 
the loss by fire of said property, notify the director of said company residing 
nearest the place of loss that he had sustained a loss. 

“Further answering; defendant alleges that the above-named provisions of 
the constitution and by-laws and of plaintiff’s policy regarding the giving of notice 
were not complied with by the plaintiff in any way until several months after the 
date of the alleged fire, and that by reason thereof plaintiff is not entitled to 
recover herein, and defendant was and is relieved from all liability for said loss. 

“Further answering, the defendant alleges that by the terms of said by-laws 
and of said policy the assured is required in case of loss to furnish within sixty 
days after the loss, to the secretary of said company at Billings, Christian County, 
Missouri, a particular and accurate account of said loss, signed and sworn to by 
the assured stating the date and circumstances of the same, and shall furnish the 
company an itemized statement of all personal property lost or damaged, together 
with a certificate of two neighbors who are not interested nor of kin to the assured, 
certifying that they believe the statements of the assured are true and that the 
assured has, without fraud or misconduct on his part, actually sustained a loss in 
the amount set forth in his proof; that the said plaintiff never did furnish to 
defendant a satisfactory proof of loss or proof of loss complying with said pro- 
visions just quoted, but furnished a purported proof of loss on May 5, 1931, not 
showing the amount of claim upon the company and containing articles not 
embraced within the term ‘household goods,’ viz., three suits of clothes and two 
automobile robes of a total alleged cash value of $75, and showing that aside 
irom the three suits of clothes and two automobile robes the property destroyed 
was of a cash value of $642.50; that a subsequent purported proof of loss was 
furnished on May 9, 1931, listing the same property as in the first proof of loss, 
but failing to show the required information as above stated as to the first proof 
of loss; that by reason thereof plaintiff is not entitled to recover herein and 
defendant is relieved from all liability for said loss. 

“Defendant further alleges that the said by-laws and the said policy contained 
a provision that no suit or action on any policy issued by this company shall be 
sustainable in any court of law or equity unless all the provisions of these by-laws 
have been, within the time and in the manner herein provided, fully complied with; 
that the plaintiff has failed and refused to comply with the provisions of the 
by-laws and of said policy regarding the giving of notice of loss as aforesaid, 
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regarding the furnishing of proof of loss as aforesaid, and that under the terms 
of said policy and the said constitution and by-laws all of the statements in said 
application were and are warranties, and that the statements therein contained 
were false and fraudulent, as hereinbefore stated, and that plaintiff procured said 
policy by fraud, as aforé@said, and that by virtue of all of which plaintiff has lost 
and forfeited all his rights under said policy and all of his rights to maintain an 
action thereon on account of said loss, and by virtue thereof plaintiff has become 
and is estopped from asserting any cause of action against the defendant on 
account of said loss.” 

The reply was a denial of new matter set up in the answer, and continued as 
follows: 

“Denies that there were any false and fraudulent statements made to the said 
defendant company at any time concerning the insurance of plaintiff’s property by 
said company, the defendant herein. 7 

“*Plaintiff states that the agent of said defendant company, M. B. Davidson 
was present at the home and place of plaintiff at the time the plaintiff herein made 
application for insurance and that said M. B. Davidson saw and examined the 
household goods at the time the plaintiff made application for insurance and had 
full opportunity to see and to know what household goods and furnishings the 
plaintiff had before and at the time the said M. B. Davidson, the agent of said 
defendant company, wrote the insurance policy or sent the application of plaintiff 
to said defendant company. That the title to the said household goods was fully 
explained and made known to the said M. B. Davidson at the time the application 
for insurance was made and given to the said company agent, M. B. Davidson. 

“Wherefore, the plaintiff prays judgment for the sum of $600.00 the amount 
of loss sustained by the said fire destroying his said property.’ ” 

Trial was had to a jury on September 15, 1931. At the close of all the tes- 
timony the defendant requested the court to give the following instruction, in the 
nature of a demurrer to the evidence. 

“Comes now defendant and demurs to the evidence and asks the court to 
instruct the jury that their verdict must be for defendant for the following rea- 
sons, viz.: 

“(1) That the evidence shows defendant had no notice of the chattel mort- 
gage and that plaintiff represented the property to be unincumbered at time of 
issuance of policy, which representation became a warranty for the breach ot 
which defendant is relieved of liability. 

“(2) No notice was given defendant of loss in the time and manner requested 
by the constitution, by-laws and policy. 

“(3) No proof of loss was given in the time and manner requested by the 
constitution, by-laws and policy. 

“(4) Plaintiff misrepresented cost and value of property insured, which were 
relied upon by defendant in issuing policy. 

“(5) Plaintiff failed to prove value of property at time of loss.” 

The court refused this demurrer, over defendant's exception, and submitted 
the case to the jury, which returned a verdict in favor of the defendant. 

The plaintiff filed a motion for new trial, and the cause was continued on the 
motion until February 27, 1933, when the motion for new trial was sustained. It 
is from this action of the court in sustaining the. motion that. the defendant has 
appealed. 

There is no controversy here over many of the facts in this case. The defend- 
ant is a farm mutual insurance company organized under the provisions of section 
6056, R. S. Mo. 1929 (Mo. St. Ann. § 6056, p. 4604). Application for the insurance 
was made and the policy issued as alleged in the petition. The fire occurred as 
alleged. Proof of loss was not made for several weeks after the fire. 

The evidence showed that the policy contained the provisions set out in the 
answer, with reference to the value of the property insured, and with reference 
to notice of loss, and with reference to title of the property insured and any 
incumbrance thereon. 

The testimony showed that, when the application for this insurance was made 
by the plaintiff, he was asked the following questions with his answers: “Have 
you a fee simple title to all property described in this application? Yes. Is your 
property incumbered? No.” 

The record shows that the property was mortgaged prior to the date of the 
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application for the insurance. The mortgage was given to Sedgwick Furniture 
Company of Springfield, Mo., for $287.25, to secure a note of that amount. This 
note and mortgage was dated April 8, 1930. This mortgage was unpaid at the 
date the application was signed. When the plaintiff was on the stand, this occurred 
with reference to the mortgage: “Q. That chattel mortgage was on there at the 
time this application was made for insurance (handing paper to the witness)? A. 
Well, if it was mortgaged, it was. I signed a piece of paper at Springfield when 
I bought this stuff. I don’t know whether it was mortgaged or not. I would judge 
it was.” 

He later said: “When I made the proof of loss I stated the furniture was 
encumbered to the Sedgwick Furniture Company. That mortgage was there when 
| made application for insurance. I owed $203.00 or $204.00, I think.” 

There was no evidence of any kind to show that the defendant had waived 
the provision in the constitution and by-laws, as well as in the application and in 
the policy, with reference to ownership or incumbrance on the property. These 
provisions are expressed as follows: “If the assured has misrepresented in writing 
or otherwise, any material fact or circumstance concerning the property insured, 
or if the interest of the assured in the property be not truly and correctly stated 
in his application, or at the time such insurance is obtained, or in case of any 
fraud or false swearing touching any matter relating to such insurance, or the 
subject thereof, whether before or after a loss has been sustained; or in case of 
any change in the title or interest of the assured therein, or if the assured shail 
not be the sole unconditional owner in fee of said property, or if such policy be 
assigned without the written consent of this company endorsed thereon by the 
Secretary, or if the assured shall procure other additional insurance on the same 
property without giving to this company notice in writing of his action in so 
doing, in each of such instances any policy of this company shall be null and void.” 

There was no writing of any kind giving notice to the defendant of this 
incumbrance. The evidence fails to show any notice of any kind having been given 
to the defendant of this mortgage or of ayy evidence or circumstance of any kind 
that the defendant had knowledge of this mortgage at the time the policy was 
issued or in effect prior to the fire. 

We think the application as made by the plaintiff stating there was no incum- 
brance against the property of any kind, together with the fact that the plaintiff 
listed his property in his application at considerably more than the bill of sale 
conclusively showed that it cost him, is proof of fraud on the part of the plain- 
tiff. The proof showed that he had served a term in the penitentiary for illegal 
sale of liquor. 

The question before us is, Does the admitted giving of this mortgage render 
the policy void? If so, should the trial court have directed the jury to return a 
verdict for the defendant? 


[1] We think there is no question but that the defendant company had a right 
under our statutes to make provisions in its constitution and by-laws with refer- 
ence to title, ownership, incumbrances, etc., Beazell v. Farmers’ Mutual Ins. Co., 
214 Mo. App. 430, 253 S. W. 125; Veasman v. Lois Mutual Aid Ass’n, 214 Mo. 
App. 552, 262 S. W. 392. 

_ [2] We think it is also true, and we so hold, that the acceptance by plaintiff 
of a policy containing such provisions was equivalent to a declaration that the 
plaintiff was the unconditional and sole owner of the property, and that, if such 
declaration was not true, as was admitted by the plaintiff in this case, the policy 
was void from the beginning. Mers v. Insurance Co., 68 Mo. 127: Terminal Ice & 
Power Co. v. Am. Fire Ins. Co., 196 Mo. App. 241, loc. cit. 247, 194 S. W. 722: 


Tiffany v. Queen Ins. Co., 199 Mo. App. 36, loc. cit. 40, 200 S W. 728; Swinney v. 
Connecticut Fire Ins. Co. (Mo. App.) 8 S.W.(2d) 1090, loc. cit. 1093, and cases 
there cited; Teich v. Globe Indemnity Co. (Mo. App.) 25 S.W.(2d) 554, loc. cit. 
93/, and cases there cited; State ex rel. Park v. Daues, 316 Mo. 346, loc. cit. 349, 
289 S. W. 957. 

[3] The plaintiff contends here that the defendant could not make the defense 
of misrepresentations because it did not tender to the plaintiff, or into court 
tor the plaintiff, the return of the premiums. We think there is no merit to that 
contention in a case of this kind, where, as here, the evidence shows false repre- 
sentations on the part of the plaintiff in securing the insurance by stating in the 
Written application there was no mortgage, and where there is no evidence at all 
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of waiver, and where the evidence conclusively shows the defendant had no 
knowledge of the misrepresentations as to the mortgage until after the loss, 
Taylor v. Security Benefit Ass’n (Mo. App.) 270 S. W. 132, loc. cit. 135, and cases 
cited; State ex rel. v. Trimble et al., 292 Mo. 371, 239 S. W. 467, loc. cit. 469; 
Meyer Dairy Equipment Co. v. Connecticut Fire Ins. Co. (Mo. App.) 287 S. W., 
663; Montgomery v. Security Benefit Association (Mo. App.) 289 S. W. 672, 674. 
Thomas v. American Auto Underwriters’ Agency (Mo. App.) 5 S.W.(2d) 659, 660. 

4] We think under the conclusively established facts in this case that it was 
the duty of the trial court to have sustained defendant’s demurrer to the evidence 
at the close of the whole case. Since that is our conclusion, it is not necessary 
for us to pass on any of the reasons set out in the motion for new trial filed by 
the plaintiff. 

The judgment of the trial court in granting a new trial should be reversed, 
and the cause remanded, with direction to enter judgment for the defendant in 
accordance with the verdict of the jury. It is so ordered. 

Allen, P. J., and Bailey, J., concur. 


GLEN COVE MUT. INS. CO. v. HALL et al. 
Supreme Court, Appellate Division, Third Department. May 22, 1935. 
279 New York Supplement 759. 
INSURANCE. 


In insurer’s action against its agents for negligence in failing to obey insurer’s 
instructions relative to cancellation of fire policy, which instructions required 
agents to “pick up the policies immediately for cancellation,” whether agents’ 
understanding that they were to go to insured and secure physical possession of 
policies and return them to insurer, and that alleged formal cancellation was to 
be made and notice thereof would be sent from home office, was reasonable inter- 
pretation of instructions, and whether agents acted with reasonable care, held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 83[2].) 

Action by the Glen Cove Mutual Insurance Company against Edward R. Hall 
and another. From a judgment for defendants, plaintiff appeals. 

Affirmed. 

Argued before Hill, P. J., and Rhodes, McNamee, Crapser, and Heffernan, JJ. 

Per Curiam. 

Appeal by plaintiff from a judgment entered on the verdict of a jury in favor 
vf defendants, at a Trial Term of Supreme Court, Fulton county, and from an 
order denying a new trial. 

Plaintiff sued its agents, the defendants, for negligence in failing to obey its 
instructions relative to the cancellation of a fire insurance policy, which had been 
issued by defendants in behalf of plaintiff as insurer. ‘ 

Upon learning of the issuance of the policy, plaintiff wrote to defendants to 
“pick up the policies immediately for cancellation.” The defendants claim they 
attempted to pick up the policies, but were unsuccessful. A fire destroyed the 
insured property, and plaintiff, after paying the loss under the policy, brought this 
suit. 

The general printed instructions of plaintiff to its agents required that “when 
Home Office * * * requests cancellation of a policy, the request must be 
complied with immediately by the agent. Regardless of a difference of opinion, 
the cancellation must be completed. Provided the agent does not comply with 
request for cancellation or advise company within ten (10) days from the day said 
request is made, cancellation will be made direct to the assured from the Home 
Office by registered mail.” 

Defendants claim that when they received the letter they understood it to 
mean that they were simply to go to the insured and secure physical possession 
of the policies and return them to the company; and that the formal cancellation, 
if any, was to be made and notice thereof would be sent from the home office. 

The trial justice charged that it was a question of fact whether this was a 


reasonable interpretation of the letter, and whether defendants acted with reason- 
able care. 
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No exception to the charge was taken on behalf of plaintiff, and no request 
to charge was made. 


Judgment and order unanimously affirmed, with costs. 


NIAGARA FIRE INS. CO. v. AEBISCHER. No. 22546. 
Supreme Court of Oklahoma. Nov. 27, 1934. 


44 Pacific Reporter (2d) 5. 
1. INSURANCE. 


Insurance contract cannot arise in absence of meeting of minds of contracting 
parties on all material terms. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 
2. INSURANCE. | 

Sending of application for transfer of canceled fire policy to insurer’s home 
office operates as proposal for issuance of policy to assignee, which proposal must 
be accepted before valid contract arises. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 
3. INSURANCE. , 

Where, after cancellation of fire policy for nonpayment of yearly premium 
installment, insured sold property, and application for transfer of policy and pay- 
ment representing year’s premium on purported policy was delivered to insurer, 


destruction of property by fire before insurer had consented to assignment did not 
render insurer liable to assignee. 


(For other cases, see Insurance, Dec. Dig. § 130[2].) 

4, INSURANCE. oe 

Fire policy is personal contract with insured and does not run with land or 
pass to purchaser of insured property. 

(For other cases, see Insurance, Dec. Dig. § 215.) 

5. INSURANCE. , 

Where fire policy prohibits assignment thereof without insurer’s consent, 
insurer’s consent must be shown to render assignment valid. 

(For other cases, see Insurance, Dec. Dig. § 207[1].) 

6. INSURANCE. 

In absence of proof that insurer consented to assignment of previously can- 
celed fire policy, estoppel to deny existence of policy does not arise merely by 
insurer’s retention of sum tendered as yearly premium. 

(For other cases, see Insurance, Dec. Dig. § 207[1].) 

Syllabus by the Court. 


1. A contract of insurance cannot arise unless there is a meeting of the minds 
of the contracting parties upon all the material terms and provisions of the con- 
tract, and the sending of an application for the transfer of a canceled insurance 
policy to the home office of the insurance company operates as a proposal for the 
issuance of a policy to the assignee on the same terms contained in the canceled 
policy, which proposal must be accepted before a valid contract arises. 

2. Where a fire insurance policy was issued for a term of five years, and a 
note given covering the premium, payable in yearly installments, and where the 
insurer canceled the policy for failure to pay the yearly installment on such note, 
returning the note to the insured, and where some twenty months later the insured 
sold the property and executed an application for transfer of the policy, which 
was mailed to the insurer, and shortly thereafter a payment representing a year’s 
premium on the purported policy was delivered to the insurer, but its consent to 
the assignment was never given, and thereafter, and before such consent was given, 
the property was destroyed by fire, held, no privity of contract existed between 
the insurer and the purported assignee of said policy. 

3. A fire insurance policy is a personal contract with the party insured, and 
does not run with the land or pass to the purchaser by a sale of the insured prop- 
erty; and, where the policy provides that it may not be assigned without the con- 
sent of the insurer, such consent must be shown to render the assignment valid 
and operative. 

4. In the absence of proof that consent to the assignment of a fire insurance 
























854 The Insurance Law Journal, Vol. 85 [Oct., 1935 


policy previously canceled had been obtained, an estoppel to deny the existence of 
such policy does not arise merely by the retention by the insurer of a sum tendered 
as a yearly premium on the canceled policy, the application for approval of the 
assignment operating as a proposal for insurance, which does not become a con- 
tract until accepted. 

Appeal from District Court, Greer County; T. P. Clay, Judge. 

Action by A. Aebischer against Niagara Fire Insurance Company on fire 
insurance policy covering a dwelling destroyed by fire. Judgment for plaintiff, and 
defendant appeals. 

Reversed. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff in 
error. 


W. B. Garrett and Percy Powers, both of Mangum, for defendant in error. 


WILLIAMS v. NEW BRUNSWICK FIRE INS. CO. No. 24136. 
Supreme Court of Oklahoma. May 7, 1935. 
45 Pacific Reporter (2d) 127. 
1. INSURANCE. 


Insured accepting part of claim in settlement for fire loss and giving insurer 
receipt in full settlement had burden to avoid receipt by producing clear and con- 
vincing evidence of fraud or that he was incompetent to act. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Syllabus by the Court. 

1. Where the amount of a claim is in good faith disputed and the parties 
interested therein enter into a compromise agreement, the same is a sufficient con- 
sideration to uphold the settlement, and the compromise and agreement of settle- 
ment thus made constitutes a bar to any further recovery thereon. 

2. Where evidence is offered in the trial of a cause which is excluded upon 
objection of counsel for opposing party, the cause will not be reversed upon error 
predicated thereon, even though the exclusion thereof may have been error, if 
the record affirmatively shows that the same evidence in a different form was 
later in the trial introduced and the trial court had the benefit before judgment 
of the information sought to be elicited by the evidence thus excluded. 

3. Where one claiming a demand against another which is denied accepts a 
certain sum thereon and executes and delivers his receipt therefor in full settle- 
ment, the burden rests upon him to avoid same, where it is pleaded as a defense 
to a cause of action subsequently instituted by him upon such demand, and in 
order to overcome the same the evidence must be clear and convincing that the 
receipt was procured by fraud or misrepresentation, or that the same was not the 
free and voluntary act of the one signing the same on account of his mental 
condition. 

Appeal from District Court, McCurtain County; Earl Welch, Judge. 

Action by E. Williams against the New Brunswick Fire Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 
Bruce & Jefferson, of Oklahoma City, for plaintiff in error. 
Tom Finney, of Idabel, for defendant in error. 


LOGAR v. MAIN, BEAVER & BLACK CREEK MUT. FIRE 
AND LIGHTNING INS. CO. 
Superior Court of Pennsylvania. May 3, 1935. 
178 Atlantic Reporter 532. 

INSURANCE. 

Under fire policy providing that policy should be void if insured had other 
fire insurance, insurer held estopped to set up violation of condition of policy, 
where agent who was also director of insurer knew when insured’s application was 
presented to and accepted by insurer’s board of directors at meeting attended by 
agent that insured had other fire insurance on property, especially where applica- 
tion written by agent was not signed by insured. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


Appeal No. 43, February term, 1935, from judgment of Court of Common 
Pleas, Luzerne County, No. 1232, December term, 1931; Benjamin R. Jones, Judge. 
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Fire and Lightning Ins. Co. 


Assumpsit by Edward Logar against the Main, Beaver & Black Creek Mutual 
Fire and Lightning Insurance Company for proceeds of fire policy. Verdict and 
judgment a plaintiff for $2,360, and defendant appeals. 

Affirme 


Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Albert W. Brobst and William A. Valentine, both of Wilkes-Barre, for 
appellant. 

Richard L. Bigelow and Carl E. Kirschner, both of Hazleton, for appellee. 

STADTFELD, Judge. 

Defendant company issued a policy of insurance for the period of five years 
from April 26, 1928, insuring plaintiff against loss or damage by fire in the amount 
of $2,000 on his dwelling house and $500 on his furniture. On December 28, 1930, 
both the dwelling and its contents were completely destroyed. Upon notice being 
given defendant, it paid the insurance on the household goods, but denied liability 
on the dwelling under the clauses of its policy which provided: “This entire pol- 
icy, unless otherwise provided by agreement indorsed hereon or added hereto, 
shall be void if the insured now has or shall hereafter make or procure any other 
contract of insurance, whether valid or not, on property covered in whole or in 
part by this policy. * * * This policy is made and accepted subject to the foregoing 
stipulations and conditions.” 

“No officer, agent or representative of this company shall have power to waive 
any provision or condition of this policy, except such as by the terms of this pol- 
icy may be the subject of agreement indorsed hereon or added hereto, and as to 
such provision and conditions, no officer, agent or representative shall have such 
power or be deemed or held to have waived such provisions or conditions, unless 
such waiver, if any, shall be written upon or attached hereto.” 

It was conceded upon the trial that plaintiff had additional insurance which 
was not indorsed upon the policy. Plaintiff contended that Mr. Zehner, director 
of the company and agent who solicited the insurance, had been advised at the 
time that plaintiff had three policies of $1,000 each on the premises. Zehner denied 
having such knowledge. 

The by-laws of the company which were indorsed on the policy, provided in 
section 7 that all policies before being issued must be passed upon by the board of 
directors. It appears that the board of directors at a meeting held, at which Mr. 
Zehner was present, authorized the policy, which forms the basis of this suit, to 
be issued to the plaintiff. The plaintiff paid up all premiums due on the policy 
and all assessments that were levied against him as a member of the company and 
at no time was in default in any way. It also appears that the defendant company 
levied assessments against its members to pay the loss occasioned by the fire which 
destroyed the plaintiff’s property and retained the assessments thus paid. 

It appears when the board of directors met, at which meeting action was had 
on the application of the plaintiff for insurance, before issuing the policy to the 
plaintiff, Zehner presented an application purporting to come from the plaintiff, 
for insurance. The application, however, was not signed by the plaintiff, but never- 
theless was acted upon by the directors. All of the business transactions concern- 
ing the soliciting of the ‘policy and the procurement of it and payment of premi- 
ums, etc., on it were transacted between the plaintiff and Zehner, a director and 
also agent of the company. 

The court refused binding instructions in favor of defendant and submitted 
the case to the jury with instructions to determine whether plaintiff made known to 
the defendant through its agent that he carried additional insurance. If he did 
not, then to return a verdict for the defendant; if he did, then they might return 
a verdict for plaintiff. 

The jury returned a verdict in favor of the plaintiff in the sum of $2,000 plus 
interest of $360. Defendant moved for judgment non obstante veredicto, which was 
refused in an opinion filed by Jones, J., and judgment was entered on the verdict. 
Thereupon appellant took this appeal. 

The verdict of the jury determines in favor of plaintiff the fact that he 
informed Zehner, director and agent of the company, at the time of the solicita- 
tion of the insurance, that there was other insurance on the property to be covered. 
Appellant, however, contends that even though the director and agent had verbal 
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notice of the existence of additional insurance, he could not waive the require- 
ments that that fact be in writing. 

The insurance policy which forms the basis of this case was issued by the 
company with the knowledge and consent and at the instance of the board of 
directors, and John J. Zehner was present as a director at the meeting when the 
board of directors directed that the policy issue and voted for the issuance of 
the policy. Zehner had been employed by the company as a soliciting agent for 
nine years, and the knowledge he acquired of the fact that there was other insur- 
ance on the building when this policy was applied for and issued was required 
by him in the performance of his duty of soliciting insurance for the company. 

Under the by-laws of the company which are set forth on the back of the 
policy, and made part of the same, it was provided that all agents of the company 
were to be approved by the board of directors and also that all policies issued must 
be approved by the board of directors. 

Section 20 of the by-laws provided as follows: “The Secretary or any Director 
may take surveys and applications for insurance, and shall receive the same fees 
as is allowed agents, Provided, such Directors give the same security as is 
required of agents.” 

As stated in the opinion of the lower court, “Zehner was constituted an agent 
under the by-laws, and it was his duty as such to communicate to the Board of 
Directors, through the application, direct knowledge of the situation. Notice to 
an agent, when it is the duty of the agent to act upon such notice, or to commun- 
icate it to his principal, in the proper discharge of his duty as agent, is notice to 
the principal, and applies to agents of corporations, as well as to others. Stewart 
v. General Accident Insurance Co., 39 Pa. Super. 396, 401.” Quoting from the 
opinion of Judge Orlady in the case cited, 39 Pa. Super. p. 402: “Where the com- 
pany has knowledge of a violation of a condition in the policy and yet continues 
to treat the policy as in force, it cannot be permitted to set up such breaches to 
defeat the contract. Such a course tends to lull the party to sleep, by the assur- 
ance that the condition of the policy has been complied with. In such a case 
it is an estoppel which is the true ground upon which a doctrine of waiver rests. 
If the policy was in force for the purpose of collecting assessments on it, and was 
so treated by the defendant company, it was certainly in force for the purpose of 
paying the loss for which the company agreed to be liable under its very terms.” 

The company, through the application prepared by Zehner, was notified that 
there was no additional insurance on the building, whereas the jury found as a 
fact that Zehner knew there was other insurance on the building. If the agent 
falsely informed the company, the plaintiff should not be prejudiced or be expected 
to suffer a loss because of the careless, negligent conduct of the agent director of 
the company who solicited the insurance, and also filled in the application which 
was not signed by the plaintiff. : 

In Evans v. Metropolitan Life Ins. Co., 294 Pa. 406, 144 A. 294, 295, plaintiff 
was carrying an accident policy in the Fidelity & Casualty Company, not mentioned 
in the application for policy in defendant company. The applications were written 
by the local agent of defendant and the evidence for plaintiff was that he informed 
the agent of the policy in the Fidelity & Casualty Company. It was held, in an 
opinion by Mr. Justice Walling: “Knowledge of an agent, gained in the trans- 
action of the business in question, is knowledge of the principal. * * * The state- 
nent of Wood on Insurance (2d Ed.) pp. 1162, 1163, that: ‘Where other insurance 
is required to be endorsed on the policy, if notice thereof is given to the insurer 
or its agent, and consent is not indorsed, nor the policy canceled, further com- 
pliance is treated as waived, and the insurer is estopped from setting up such 
other insurance to defeat its liability upon the policy.’ * * * The insured ought not 
to be prejudiced by the mistake of the insurance agent. * * * In Witmer v. Royal 
Ins. Co., Ltd., 68 Pa. Super. 12, Judge Porter, speaking for the court, says (page 
17): ‘That an insurance company may waive a condition in a policy by parol, 
although it contains a stipulation that there shall be no waiver of any condition 
except upon an express agreement endorsed on the policy, must now be accepted 
as the law of Pennsylvania.’ The general rule against the modification of written 
instruments by oral evidence does not control such case.” 

In Hoffman v. Muttal Fire Ins. Co., 274 Pa. 292, on page 299, 117 A. 917, 919, 
the Supreme Court, speaking through Mr. Justice Kephart, says: “Where a policy 
of insurance is procured through the agency of one representing the insurance 
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company, and he, either through fraud or mistake, writes a fact as warranted in 
the policy or application different from that stated by the insured, notwithstanding 
the rule as to warranty, the truth may be shown. See Ejilenberger vy. Protective 
Mut. Fire Ins. Co., 89 Pa. 464, 468; Susquehanna Mut. Fire Ins. Co. v. Cusick, 109 
Pa. 157, 164; Kister v. Lebanon Mut. Ins. Co., 128 Pa. 553, 565, 18 A. 447, 5 L. 
R. A. 646, 15 Am. St. Rep. 696; Dowling v. Merchants’ Ins. Co., 168 Pa. 234, 237, 
31 A. 1087; Meyers v. Lebanon Mut. Ins. Co., 156 Pa. 420, 425, 27 A. 39: Carrozza 
v. Nat. Life Ins. Co., 62 Pa. Super. 153, 158.” Quoting the language of former 
President Judge Trexler in Litto v. Public Fire Insurance Co., 109 Pa. Super. 195, 
199, 167 A. 603, 604: “No company has a right to select and send out agents to 
solicit patronage and business for its benefit, and then saddle their blunders upon 
its customers. Columbia Insurance Co. v. Cooper, 50 Pa. 331. See, also, Burson 
v. Fire Assoc. of Phila., 136 Pa. 267, 20 A. 401, 20 Am. St. Rep. 919; Welsh v. 
London Assurance Corp., 151 Pa. 607, and cases cited on page 617, 25 A. 142, 31 
Am. St. Rep. 786.” 

Assuming that the knowledge of the director agent, gained in the solicitation 
of the insurance, was visited upon the defendant company, under the circumstances 
he company is estopped from setting up the alleged violation of the condition in 
te policy. In Wilson v. Ins. Co., 174 Pa. 554, 34 A. 122, it was held that where 
he by-laws of a mutual fire insurance company forbid additional insurance unless 
he same is approved by the company, if the company with notice of additional 
uisurance continues to make and collect assessments on a policy, it is estopped 
from defending in a suit on the policy on the ground that the assured violated the 
by-laws. To same effect, see Kalmutz v. Ins. Co., 186 Pa. 571, 40 A. 816. 

In Fletcher on Corporations, Permanent Edition, vol. 3, p. 68, we find it 
stated: “Furthermore, it is settled that notice to or knowledge possessed by an 
individual director is notice to the corporation when it relates to a matter as to 
which he is acting as its authorized agent.” 

Likewise in 26 C. J. 296: “If an officer or agent of the insurer, during the 
course of his employment prior to or contemporaneously with the completion of 
the contract, acquires any information affecting the risk or becomes cognizant of 
any breach of a condition precedent or of false or conflicting statements by the 
insured, his knowledge is imputable to the insurer. This is true even though he 
does not in fact communicate his knowledge to the insurer or gives it erroneous 
information. The rule is applicable not only where the agent is a general one but 
also where he is one possessing limited powers only, such as a soliciting agent. 
In a few jurisdictions, however, it is a rule that the company is not affected by a 
notice given prior or at the time of the making of the contract to an agent who 
is without general power to make contracts of insurance and whose authority is 
limited to receiving and transmitting applications for insurance and, if the risk is 
accepted by the company, to delivering the policy upon the payment of the pre- 
mium by insured. It is a question for the jury whether the officer or agent had 
knowledge of the facts or not.” 

The cases cited on behalf of appellant are readily distinguishable from the 
instant case. Nothing more can profitably be added to the comprehensive opinion 
of the lower court, where many of the cases are reviewed. 

lhe assignments of error are overruled and judgment affirmed. 


SUSSEX FIRE INS. CO. v. STANDARD FIRE INS. CO. OF 
HARTFORD, CONN. No. 14061. 
Supreme Court of South Carolina. May 9, 1935. 
179 Southeastern Reporter 903. 


1. INSURANCE. 

Evidence, in action on fire insurance policy, held insufficient to take to jury 
question whether plaintiff authorized insurer’s agent to waive provision of policy, 
especially that requiring five days’ notice of its cancellation, or made him her 
agent to accept delivery of policy substituted for one held by her without her 
knowledge and consent. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


2. INSURANCE. ; a — 

Evidence of custom to renew fire insurance policies on expiration thereof 
° a ° ° . . : . 
without insured’s request does not establish insured’s authorization of insurer’s 
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agent to accept or waive notice of cancellation of policy and bind insured by 
substitution of new policy without latter’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 229[4].) 

3. INSURANCE. 

Evidence that insured retained and undertook to collect amount of insurance 
policy substituted for canceled policy by insurer’s agent held insufficient to take to 
jury question whether insured ratified such substitution. 

Insured testified that she kept both policies because she did not know 
what to do, was advised that she might recover on both and told agent of 
company issuing substituted policy that he ought to pay it. She refused to 
surrender old policy after receiving substituted policy, and finally brought 
suit on former policy, alleging in verified complaint that it was in full 
force and effect at time of fire; and it clearly appeared that parties did not 
intend double insurance, so that old policy was in force when property was 
destroyed. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

4. INSURANCE. 

Generally, insured cannot ratify unauthorized act of insurer’s agent in sub- 
stituting fire insurance policy for another such policy, held by insured, after loss 
occurred. 

(For other cases, see Insurance, Dec. Dig. § 94.) 

5. INSURANCE. 

Where five days’ notice of cancellation of fire insurance policy providing for 
such notice was not given by insurer to insured, who did not authorize insurer's 
agent to accept notice of cancellation and substitute new policy issued by another 
company, there was no effectual cancellation, and original insurer’s liability became 
absolute when insured property was destroyed by fire; second policy not having 
attached. 

(For other cases, see Insurance, Dec. Dig. § 229[4].) 

Appeal from Common Pleas Circuit Court of Darlington County; J. Henry 
Johnson, Judge. 

Action by the Sussex Fire Insurance Company against the Standard Fire 
Insurance Company of Hartford, Conn. From orders granting defendant’s motion 
for a nonsuit and denying plaintiff's motion to open the nonsuit and grant a new 
trial, plaintiff appeals. 

Affirmed. 

Samuel Want and Melvin Hyman, both of Darlington, for appellant. 

Willcox, Hardee & Wallace, of Florence, for respondent. 

STABLER, Chief Justice. 

The following facts appear from the record for appeal: 

On December 19, 1930, the Essex Fire Insurance Company, through its agent, 
one S. D. Ellison, issued to Mrs. Sophia T. Buchanan, a resident of Clarks Hill, 
S. C., a policy covering a dwelling house owned by her in the town of Winnsboro, 
and insuring her, for a period of one year from that date, against loss by fire in 
the sum of $1,500. We quote here the following provision: “This policy’ shall be 
canceled at any time at the request of the insured in which case the Company 
shall upon demand and surrender of this policy refund the excess of paid pre- 
mium above the customary short rates for the expired time. This policy may be 
cancelled at any time by the Company by giving to the insured a five days’ writ- 
ten notice of cancellation with or without tender of the excess of paid premium 
above the pro rata premium for the expired time, which excess, if not tendered, 
shall be refunded on demand. Notice of cancellation shall state that said excess 
premium (if not tendered) will be refunded on demand.” 


Ellison, it appears, resided at Winnsboro, and represented a number of fire 
insurance companies, including the Sussex, successor in interest to the Essex, and 
the Standard. On November 21, 1931, in response to a request received from the 
Sussex to cancel all South Carolina risks, Ellison wrote a policy in the Standard 
insuring the dwelling mentioned in the sum of $1,500, and on the same day made 
a notation on his records indicating cancellation of the Essex policy. On the 
afternoon of the following day, November 22, the Standard policy was mailed to 
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Mrs. Buchanan at Clarks Hill, with a letter informing her about the matter and 
requesting her to return to the agent at Winnsboro the Essex policy. On the same 
day Ellison also addressed communications to the Essex and the Standard advis- 
ing each of what had been done. In the early hours of the morning after, Novem- 
ber 23d, before Mrs. Buchanan received the policy issued by the defendant com- 
pany, and, before she received the request for surrender of the Essex policy, the 
house in question was destroyed by fire. 


Thereafter, as payment of her claim was not made, the insured brought suit 
against the Essex and Sussex Companies in the court of common pleas for Fair- 
field county, in which she sought to recover the proceeds of the policy that had 
been issued her by the Essex. That case, however, was not tried, but was ended 
with an order dismissing it “with prejudice,” following a transaction between 
Mrs. Buchanan and the plaintiff company, whereby that company undertook, as it 
says, to acquire an assignment of the insured’s claim against the respondent com- 
pany and of the policy issued her by it. To accomplish this, the Sussex Company 
paid Mrs. Buchanan the full amount of her claim. Subsequently, the present action 
was commenced by the plaintiff, as such alleged assignee, to recover on the policy 
which had been issued the insured by the Standard Company. 

On trial of the case the circuit judge granted the defendant’s motion for a 
nonsuit, and later refused, on motion of the plaintiff, to open the nonsuit and 
grant a new trial. We are now asked to review and reverse the orders made 
below. 

Decision of the following questions will dispose of the appeal: (1) Was there 
any evidence requiring the trial judge to submit to the jury the issue whether 
Ellison was the agent of Mrs. Buchanan in making substitution of the policies? 
(2) If he was not such agent, authorized to bind her in what he did, was there 
any testimony to the effect that she ratified his acts? (3) If he was not her 
agent for cancellation and substitution, was there nevertheless ratification by the 
defendant company of what he did? 


[1, 2] As to the first question, Mrs. Buchanan testified that her house at 
Winnsboro had been insured through Ellison’s agency for perhaps fifteen years, 
that she generally left it with him to select the company, but that she would 
require him to give her the policy, and that “I would generally tell him that I 
knew my own business better, and if I liked another policy I would take that, but 
I think I insured most of the time in the Essex.” 


Ellison said that, while he renewed the policy on this building from year to 
year without request from Mrs. Buchanan, he would not deny her statement that 
she reserved the right to accept any policy that he might send her; that he did 
not recollect ever having changed a policy of hers during the year of coverage, 
and prior to this transaction had never taken up a policy of hers which was in 
effect; and that, when he transferred insurance from one company to another, it 
was done at the end of the policy year and because he wanted to give the other 
companies some business; and that he did this as agent of the companies. 

We find nothing in this testimony, or in any testimony contained in the record, 
that will support an inference that the insured authorized Ellison to waive for 
her any of the contractual provisions of the Essex policy, especially the five-day 
notice required for its cancellation, or that she constituted him her agent to 
accept delivery, without her knowledge and consent, of a policy issued in lieu of 
the one held by her. On the contrary, the only inference to be drawn therefrom 
is that the insured accepted the policies issued in her favor only when they met 
with her approval, even though she permitted the agent to select the company in 
which to place the insurance. As to that, it is held, in accord, as we think, with 
reason and authority, that evidence showing a custom to renew a policy of insur- 
ance upon its expiration without the request of the insured, as Ellison testified in 
this case he had done, will not establish agency by such custom as will carry with 
it the power and authority to accept or to waive notice of cancellation and to bind 
the insured, without his knowledge, by substitution. See annotation to Jernigan v. 
Insurance Company, 202 N. C. 677, 163 S. E. 762, 83 A. L. R. 298. 

In the Jernigan Case it was held that a common agent of two insurance com- 
panies was without authority to cancel, unknown to the insured, a fire insurance 
policy in one company at insurer’s request and issue policy in the other company. 
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In Dallas v. Fire Insurance Company, 113 S. C. 492, 101 S. E. 859, this court 
held that, where the insured was entitled to receive five days’ notice in writing of 
the company’s intention to cancel his fire policy, there was no effectual cancellation 
without such notice given him. 

In Hydrick v. Insurance Company, 131 S. C. 8, 127 S. E. 367, the syllabus, 
which expresses the holding of the court, reads: “Where fire insurance ageit 
unable to obtain removal permit, to protect insured, and without his knowledge, 
had policies in same amount issued by other companies with intent to substitute 
them, and where insured property was destroyed by fire before insured learned 
of issuance of such policies, held, there was no meeting of minds sufficient to 
make binding contracts between insured and such substituted companies.” 

Under the evidence in the case at bar, the trial court committed no error in 
refusing to submit this issue to the jury. 

[3-5] As to the second question, the appellant contends that, even if agency 
as to the insured was not shown, Mrs. Buchanan, in retaining possession of the 
respondent’s policy and undertaking to effect collection of it, ratified the acts of 
Ellison in making the substitution. On this point, Mrs. Buchanan testified that she 
kept both policies, as she did not know what to do, that she was advised that she 
might recover on both, and that she told Perry, the agent of the Standard Com- 
pany, that he ought to pay his. 

We do not think that the insured’s course of conduct in the circumstances, 
tends to show ratification by her of Ellison’s acts. After she received the Standard 
policy, although she kept it, she refused to surrender the Sussex policy, and 
finally brought suit on the latter, alleging in her verified complaint that it was in 
full force and effect at the time of the fire. Besides, as it clearly appears that the 
parties did not intend that there should be double insurance, and as the Sussex 
policy, as we hold, was in force at the time the property was destroyed, it follows 
that the Standard policy never came into effect. Furthermore, as contended by the 
respondent, generally ratification of an unauthorized substitution cannot be made 
by the insured after loss has occurred. Therefore any acts of the insured, in such 
circumstances, are not determinative of liability for loss. Of course, if Ellison 
had been acting as the agent of Mrs. Buchanan in the matter, a different situation 
would be presented. But, as he was not authorized by her to accept notice of 
cancellation and to make substitution, the Sussex Company could cancel the policy 
only by giving her the five-day notice provided therein. As no such notice was 
given, there was no effectual cancellation, and the relation between the insurer and 
the insured had not been changed in any particular at the time of the loss and the 
liability of the company became absolute the moment the property was destroyed, 
and the second risk did not attach. Of course, the insured may put himself in a 
position where he would be estopped to deny that there was an effective substitu- 
tion (McCormack v. Insurance Company, 102 S. C. 473, 86 S. E. 1059), but no 
such situation arises under the facts of this case. Judge Johnson was therefore 
right in holding that there was no question here to be submitted to the jury. 

The third question stated is rendered academic by our disposition of the 
second, and a discussion of it becomes unnecessary. 

The judgment of the circuit court is affirmed. 

Carter and Bonham, JJ., and T. S. Sease and A. L. Gaston, A. A. JJ., concur. 


VINTON v. ATLAS ASSUR. CO., Limited. 
Supreme Court of Vermont. Orleans. May 7, 1935. 
178 Atlantic Reporter 909. 
1. INSURANCE. 


A dwelling is “unoccupied,” within fire policy exempting insurer from liability 
in case dwelling is “unoccupied,” when it is not used as a residence, when it is no 
longer used for the accustomed and ordinary purposes of a dwelling or place of 
abode, or when it is not the place of usual return and habitual stoppage. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

3. INSURANCE. 

In action on standard fire policy of New York containing vacancy provision 
and providing that no waiver of any term of policy should be valid unless in 
writing and attached to policy, burden was on insured to show, not only that 
adjuster waived vacancy provision while acting within real or apparent scope of 
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his authority, but also that adjuster had authority to waive and did waive require- 

ment that waiver was in writing and attached to policy. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

4, INSURANCE. 
Provision in fire policy concerning vacancy may be subject of a waiver. 
(For other cases, see Insurance, Dec. Dig. § 372.) 

5. INSURANCE. 

Provision in fire policy that no waiver of any term of policy should be valid 
unless in writing and attached to policy may be waived. 

(For other cases, see Insurance, Dec. Dig. § 386.) 

6. INSURANCE. 

Testimony of independent adjuster that he could waive “certain rights” under 
standard fire policy of New York held too general to take to jury question 
whether adjuster could waive vacancy provision or provision that no waiver of 
any term of policy should be valid unless in writing and attached to policy. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

7. INSURANCE. —_ ; 
In absence of proof of an authorization, an adjuster, while he may waive 

requirements of proof of loss, has not real or apparent authority to waive a 

forfeiture for breach of warranty or condition subsequent and thereby reinstate 

fire policy. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

8. INSURANCE. ; 

Independent adjuster without authority to waive provision in standard fire 
policy of New York could not estop insurer by his acts or statements in regard 
thereto, particularly where there was no proof that insured in reliance upon what 
was said had been induced to put himself in a prejudicial position. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

10. INSURANCE. 

Knowledge of agent at time of placing fire insurance is knowledge of insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

11. INSURANCE. 


Where agent placing standard fire policy of New York did not know where 
public fire hydrant was situated, or its distance from building, insurer held not 
estopped to claim breach of policy because public fire hydrant was not located 
within distance specified in policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Exceptions from Orleans County Court; Walter H. Cleary, Judge. 


Action by Harry Vinton against the Atlas Assurance Company, Limited. Ver- 
dict and judgment for plaintiff, and defendant brings exceptions. 

Judgment for plaintiff reversed, and judgment for defendant. 

Argued before Powers, C. J., Moulton, Thompson, and Sherburne, JJ., and 
Buttles, Superior Judge. 

Raymond L. Miles, of Newport, for plaintiff. 

Hubert S. Pierce, of Newport, for defendant. 

Mou ron, Justice. 


This is an action of contract upon a policy of fire insurance. The declaration 
is in the common counts, and the answer is the general issue and three special 
pleas. The first special plea alleges the failure of the plaintiff to give the required 
notice of loss, but this defense was not raised upon trial. The second alleges that 
the plaintiff permitted the building covered by the policy to be used as a dance 
hall and thereby increased the hazard of fire, thus rendering the policy void under 
its terms. The third sets up that the building was, with the knowledge and con- 
sent of the plaintiff, wholly unoccupied for a period longer than ten days before 
the fire, which also by the terms of the contract rendered the policy void. The 
plaintiff’s replication alleged a waiver of these provisions and an estoppel to insist 
upon them in defense. 
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Trial was by jury, with verdict and judgment for the plaintiff, and the cause 
is here on defendant’s exceptions. 

The policy covered a house “while used for dwelling purposes only,” and 
provided that “unless otherwise provided by agreement in writing added hereto 
this company shall not be liable for any loss or damage occurring * * * 
while a described building, whether intended for occupancy by owner or tenant, 
is vacant or unoccupied beyond a period of ten days,” and in a rider attached to 
it: “vacancy (which includes unoccupancy) of the premises herein described shall 
no vitiate this policy provided the conditions of protection warranties 1, 2, 3, or 
4 are applicable, otherwise such vacancy is limited to a period not exceeding thirty 
(30) days in addition to the period permitted by the policy conditions in any one 
policy year.” And also this: “Protection warranty No. 1 as printed below is hereby 
made a condition of this contract * * * Warranty No. 1. In consideration of 
the rate of premium at which this policy is written, it is warranted by the insured 
and made a condition of this contract that at the time when this policy is issued 
the property is located not over five hundred (500) feet from a public hydrant 
and within two (2) miles (measured on public highways) of a regularly organized 
and equipped volunteer or paid available fire department station.” 

The policy was issued November 25, 1933, and the loss occurred March 18, 
1934. The tenant vacated the house on January 6, 1934, and it was not occupied 
thereafter except during the month of January three dances took place therein. 
The nearest hydrant was 1,282 feet distant, and the distance from the nearest 
available fire station did not appear. 

At the close of all the evidence the defendant moved for a directed verdict 
on the ground that, on the uncontradicted evidence, the building was vacant and 
unoccupied beyond the period of ten days plus an additional period of thirty days, 
and was situated at a distance in excess of 500 feet from a hydrant. The motion 
was overruled, subject to exception. 

[1, 2] The plea alleges only an unoccupancy of ten days, and states nothing 
concerning a further allowance of thirty days depending upon the application of 
the warranty to the situation. Yet its sufficiency was questioned only by the repli- 
cation alleging a waiver of the matter of defense. So having shown that the 
premises had been vacant for at least ten days before the loss, the plea was sup- 
ported, unless its effect was avoided by other provisions in the policy which per- 
mitted a longer period of unoccupancy. But this increased period was not enough, 
in view of the warranty which was the assurance of two facts, the distance of the 
house from the nearest hydrant, and the distance from the nearest fire station, 
and was broken by the falsity of either. A dwelling house is unoccupied when it 
is not used as a residence; when it is no longer used for the accustomed and 
ordinary purposes of a dwelling or place of abode; when it is not the place of 
usual return and habitual stoppage. Agricultural Ins. Co. v. Hamilton, 82 Md. 
88, 92, 33 A. 429, 30 L. R. A. 633, 51 Am. St. Rep. 457; Herrman y. Adriatic Fire 
Ins. Co., 85 N. Y. 162, 169, 39 Am. Rep. 644; Home Ins. Co. v. Boyd, 19 Ind. 
App. 173, 49 N. E. 285, 287; Schuermann v. Dwelling-House Ins. Co., 161 Ill. 437, 
43 N. E. 1093, 1094, 52 Am. St. Rep. 377. The period here exceeded 40 days, and 
so the plaintiff was not entitled to go to the jury, unless there was evidence which, 
taken in the light most favorable to the plaintiff, tended to show a waiver of this 
provision of the policy. 

The only evidence upon this issue was as follows: Shortly after the fire an 
adjuster, acting for the defendant, called upon the plaintiff to discuss a settlement 
of the claim. He was an independent insurance adjuster not employed by any one 
company, but accepting business from any company which saw fit to avail itself of 
his services, at a specified per diem charge. He was aware, as he testified, that as 
adjuster he could “waive certain rights” which the company had in reference to 
the policy. As a preliminary to the negotiations he requested the plaintiff to sign 
a nonwaiver agreement, which the latter refused to do. He testified that he called 
attention to several breaches of the policy conditions, and mentioned the violation 
of the provision concerning unoccupancy. If the nonwaiver agreement had been 
signed, he would have made a settlement if an agreement as to the amount of the 
loss could have been reached; but since the plaintiff refused to sign, he withdrew 
from the negotiation. The plaintiff testified that the adjuster told him that he 
would pay the face value of the policy if the fire had not been set. This the 
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adjuster denied. The policy provides that: “No one shall have power to waive any 
provision or condition of this policy except such as by the terms of the policy 
may be the subject of agreement added hereto, nor shall any such provision or 
condition be held to be waived unless such waiver shall be in writing added 
hereto * * *,” 


[3-5] The burden of proof upon the question of waiver was with the plaintiff 
(Lamson, etc., Co. v. Prudential Fire Ins. Co., 171 Mass. 433, 435, 50 N. E. 943), 
and this included the burden of showing that the adjuster was acting within the 
real or apparent scope of his authority in making the alleged waiver. Security 
Ins. Co. v. Fay, 22 Mich. 467, 7 Am. Rep. 670, 672, 673; Messelback v. Norman, 
122 N. Y. 578, 26 N. E. 34, 35. It has been held that an absolute denial of liability 
constitutes a waiver of the requirement of presentation of proof of loss, because 
such denial is equivalent of a declaration that the company would not pay if such 
were furnished, thus making a compliance with this provision an idle formality 
which the law will not require. Mellen v. U. S. Health & Acc. Ins. Co., 83 Vt. 
242, 248, 75 A. 273; Clarke v. Travelers’ Ins. Co., 94 Vt. 383, 391, 111 A. 449. 
And so also, a provision concerning unoccupancy may be the subject of a waiver. 
Germania Fire Ins. Co. v. Klewer, 129 Ill. 599, 607, 22 N. E. 489; Dolliver v. 
Granite State Fire Ins. Co., 111 Me. 275, 89 A. 8, 12, 50 L. R. A. (N. S.) 1106, 
Ann. Cas. 1916C, 765; Home Ins. Co. v. Strange, 70 Ind. App. 49, 123 N. E. 127, 129. 
But in Frost v. North British, etc., Ins. Co., 77 Vt. 407, 414, 415, 60 A. 803, the 
policy, which, like the one before us, was the so-called “Standard Fire Insurance 
Policy of New York,” was construed to mean that while the provision as to proof 
of loss could be waived by parol, the condition as to unoccupancy was one which 
must be waived, if at all, by a writing attached to the contract. In Smith v. 
Niagara Fire Ins. Co., 60 Vt. 682, 691, 15 A. 353, 1 L. R. A. 216, 6 Am. St. Rep. 
144, it was said that a provision in a policy that a waiver must be in writing is valid 
and binding, and an agent, though he may have authority to effect a waiver, can 
do so only in the manner therein stated. No doubt the requirement of a written 
waiver, attached to the policy being for the benefit of the company, may, in turn, 
be waived (Messelback v. Norman, supra; Bush vy. Hartford Fire Ins. Co. 222 Pa. 
419, 433, 71 A. 916, 920, 921) ; but in such case. there must be a waiver of two policy 
provisions, one covering the condition, and the other covering the method of waiver. 
So here, it is not enough to show that the adjuster had authority to waive and did 
waive the unoccupancy; it must also appear that he had authority to waive and did 
waive the requirement that the waiver must be in writing and attached to the policy. 


[6, 7] The testimony of the adjuster as to his knowledge of his authority to 
waive “certain rights” of the defendant company is too general and indefinite to take 
the case to the jury upon the issue of his power to waive the two provisions here 
material. Weed v. London & Lancashire Fire Ins. Co., 116 N. Y. 106, 22 N. E. 
229, 232, is in point. The adjuster in that case was, as he was here, an independent 
adjuster, not an officer or general agent of the company. As such his power was 
held to be coextensive with the business submitted to him, which was to ascertain 
the loss and fix and adjust the amount, and beyond that he had no duty to perform 
and no power to act. It was said that the condition had been broken when the 
policy was issued and that: “Noagent of such special limited power has any author- 
ity to waive an essential condition of the contract.” In the absence of proof of an 
authorization, an adjuster, while he may waive requirements of proof of loss, has 
not, as a matter of law, real or apparent authority to waive a forfeiture for breaih 
of warranty or condition subsequent and thus reinstate the policy. See Alspaugh 
v. British-American Ins. Co., 121 N. C. 290, 28 S. E. 415, 416; Manheim v. Stand- 
ard Fire Ins. Co., 84 Wash. 16, 145 P. 992; Mason v. Hartford Fire Ins. Co., 37 
U. C. Q. B. 437, 442. . 


[8, 9] We need not consider whether the statement attributed to the adjuster, 
that he would pay if the fire had not been set, would otherwise be evidence upon 
which the jury would be justified in finding a waiver of the two clauses of the 
policy here material, because there was a shortage of evidence tending to show his 
authority to bind the company by a waiver. What we had said disposes also of the 
claim of estoppel because an agent, who has no authority to waive a policy provis- 
ion, has no power to estop the company by his acts or statements. Cohen v. Home 
Ins. Co., 6 Boyce (29 Del.) 201, 97 A. 1014, 1018. And besides there is nothing to 
show that the plaintiff, in reliance upon what was said, was induced to put himself 
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in a prejudicial position, which is an essental element of an estoppel. Stevens y 
Blood, 90 Vt. 81, 86, 96 A. 697; Goorberg v. Western Assurance Co., 150 Cal. 510, 
89 P. 130, 10 L. R. A. (N. S.) 876, 119 Am. St. Rep. 246, 253, 11 Ann. Cas. 801; and 
see Fndlay v. Union Mut. Fire Ins. Co., 74 Vt. 211, 214, 215, 52 A. 429, 93 Am. St 
Rep. 885. 

[10, 11] The plaintiff argues that the agent who issued the policy upon the 
property knew the location of the hydrant and that this fact precludes the defendant 
from availing itself of the defense. The knowledge of the agent, at the time of 
placing the insurance, was, no doubt, the knowledge of the company. Brink & Co. 
v. Merchants’ & Mechanics’ Ins. Co., 49 Vt. 442, 450; Williams Mfg. Co. v. Ins. Co. 
of North America, 93 Vt. 161, 175, 106 A. 657. But it is enough to say that although 
it appeared that the agent inspected the premises and formed an estimate of the 
value, there was no evidence that he knew where the hydrant was situated, or its 
distance from the building. 

It follows that the denial of the motion for a directed verdict was error. It 
is unnecessary to consider the other exceptions. 

Judgment reversed, and judgment for the defendant to recover its costs. 


BARTZ v. EAGLE POINT MUT. FIRE INS. CO. OF CHIPPEWA COUNTY. 
SAME v. EAGLE POINT MUT. FIRE INS. CO. OF CHIPPEWA 
COUNTY et al. 

Supreme Court of Wisconsin. April 30, 1935. 

260 Northwestern Reporter 469, 

1. INSURANCE. 

Insured who purchased homestead of his parents under oral contract and 
moved into larger house on 40-acre homestead tract, while parents moved into 
smaller house on same tract, acquired no title to premises and could not recover 
on fire policy which was made void unless insured had unconditional ownership 
(St. 1931, § 235.01). 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 

2. INSURANCE. ; 

Resolution of directors of mutual fire insurance company directing secretary 
to levy assessment held sufficient compliance with statute requiring assessment by 
directors (St. 1931, § 202.11). 

(For other cases, see Insurance, Dec. Dig. § 195[1].) 

3. INSURANCE. 

Notice of assessment against policyholders in mutual fire insurance company 
held not defective for noncompliance with statute, as overextending time for pay- 
ment of assessment, though date specified in notice for forfeiture of policy was 
date following expiration of statutory period for payment (St. 1927, § 202.11; St. 
1931, § 202.11). 

(For other cases, see Insurance, Dec. Dig. § 195[2].) 
4. INSURANCE. 
Proof that insurance agent was informed of sale of homestead to insured by 
insured’s parents held not to establish waiver by insurer of fire policy provision 
requiring unconditional ownership, where in fact no title was transferred due to 
absence of written contract (St. 1931, § 235.01). 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 
5. INSURANCE. 

Notice of assessment against policyholders in mutual fire insurance company 
held sufficient in form, though not addressed to particular person and not signed, 
and bearing only printed signature of secretary (St. 1927, § 202.11; St. 1931, § 
202.11). 

(For other cases, see Insurance, Dec. Dig. § 195[2].) 

Appeals from judgments of the Circuit Court for Chippewa County; James 
Wickham, Circuit Judge. 

Affirmed. 


Action No. 1 was begun in February, 1934, by Walter Bartz upon a policy of 
fire insurance issued by the defendant, Eagle Point Mutual Fire Insurance Com- 
pany, to recover the amount of a loss sustained when the property insured was 
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totally destroyed. There was a trial, and the jury found for the plaintiff. The 
court directed the complaint to be dismissed on the ground that the policy sued 
upon was not in force by reason of the nonpayment of assessment. From the 
judgment entered accordingly on May 28, 1934, plaintiff appeals. 

Action No. 2 was begun by Walter Bartz in February, 1934, against the Eagle 
Point Mutual Fire Insurance Company, in which action the Bank of Bloomer was 
a nominal party. The jury found in favor of the plaintiff, but the trial court 
directed dismissal of the action on the ground that the plaintiff was not the sole 
and unconditional owner of the premises. From the judgment entered accordingly 
on May 28, 1934, the plaintiff appeals. 

The cases were tried together, were presented upon appeal in a single brief, 
and were argued and considered together in this court. 

Other facts will be stated in the opinion. 

Alexander Wiley, of Chippewa Falls, for appellant. 

Larrabee & Larrabee, of Chippewa Falls, for respondents. 

RosENBERRY, Chief Justice. 


Prior to December 3, 1926, A. C. F. Bartz, father of the plaintiff, owned and 
was in sole possession of the premises in question, being a 40-acre tract upon 
which there were two sets of buildings not within the incorporated limits of any 
village or city. A. C. F. Bartz and his wife in the year 1926 entered into arrange- 
ment with two of their sons by which the sons were to purchase the premises of 
the father for $15,000; $1,000 was paid down, and a little later the plaintiff pur- 
chased the interest of his brother and went on with the performance of the con- 
tract. The transaction was oral; no writing having ever been entered into between 
the parties. The father and mother moved into the smaller of the two houses, the 
larger of the two houses was occupied by the plaintiff, and on December 3, 1926, 
the defendant company issued to the plaintiff its policy of insurance. 


[1] The trial court was of the view that, under section 235.01, which pro- 
vides that no mortgage or other alienation by a married man of his homestead 
exempt by law from execution or any interest therein, legal or equitable, present 
or future, by deed or otherwise, without his wife’s consent evidenced by her act 
of joining in the deed, mortgage or other conveyance, shall be valid or of any 
effect whatever, the plaintiff had no title to the premises. Rosenthal v. Pleck, 
166 Wis. 598, 166 N. W. 445; O'Malley v. Ruddy, 79 Wis. 147, 48 N. W. 116, 24 
Am. St. Rep. 702; Gotfredson Brothers Co. v. Dusing, 145 Wis. 659, 129 N. W. 
647; Eaton Center Co-op. Cheese Co. v. Kalkofen, 209 Wis. 170, 177, 244 N. W. 
620. It is considered that the trial court correctly reached this conclusion. It 
is undisputed that the premises were a homestead at the time the transaction 
was entered into. It is also undisputed that the father and mother continued to 
reside upon the 40-acre tract in question down to and including the time of 
the fire. 

The statute is a very drastic one, was enacted for the purpose of protecting 
the interest of a wife in her home and to prevent its alienation by any act of 
her husband or her own except as provided in the statute. It cannot be held 
merely because the defendant is an insurance company that the oral transaction 
had any effect whatever upon the relation of the parties to the title of the 
premises in question. The policy contained a clause to the effect that it shall 
he void “(a) if the interest of the insured be other than unconditional and sole 
ownership; or (b) if the subject of insurance be a building on ground not owned 
by the insured in fee simple.” 

The trial court correctly held that the plaintiff was not entitled to enforce 
his oral agreement on the ground that an equitable estoppel was created as was 
held in Krueger v. Groth, 190 Wis. 387, 209 N. W. 772. In that case the parties 
who were held to be estopped had abandoned the homestead. There was no 
abandonment of the homestead in this case nor any attempt to abandon it. 


Action No. 1 was brought to recover $3,300 on a fire insurance policy issued 
to the plaintiff on November 23, 1931, for the term of five years, insuring certain 
personal property. The insured property was destroyed by fire on February 8, 
1933, and exceeded in value the amount of the insurance. Defendant claims it is 
not liable for the insurance because of plaintiff’s failure to pay the assessment 
made August 1, 1932, of which notice was given October 1, 1932. The policy was 
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issued under the provisions of chapter 234 of the Laws of 1931, now section 
202.11, Wis. Stats. which provides: 

“(1) When the amount of any loss shall exceed the funds on hand the 
president shall convene the board of directors who shall make an assessment upon 
all property insured at the time of the loss. The board may assess up to three 
and a half mills even if such loss should not require such an amount. The board 
may also levy an assessment at any time for the purpose of carrying on the busi- 
ness of the company. 

“(2) When any assessment shall have been completed the secretary shall 
immediately insert a notice in one or more newspapers printed in the county or 
counties where the corporation is doing business, stating the amount of the 
assessment, the time such assessment was levied, and the time when the same 
becomes due. * * * The secretary shall also notify every member by mail of the 
rate per cent of such assessment, and the sum due from him, and the time when 
due, and to whom payment is to be made, which time shall not be less than thirty 
nor more than sixty days from the date of such notice. * * * 

“(5) Every member who shall fail to pay his assessment within the. time 
specified in the notice sent to him, shall pay to such corporation a fine of two 
per cent of the amount of such assessment for each week or part thereof during 
which the same shall remain delinquent, and no payment shall be made by the 
company upon the policy of any member if at the time he shall suffer a loss 
he shall be in default and shall have failed to pay his assessment prior to the 
expiration of thirty days from the time limited in said notice.” 

The plaintiff contends that in many enumerated particulars the resolution 
adopted by the board of directors and the notice given pursuant thereto failed to 
comply with the statute. The resolution adopted August 30, 1932, was as follows: 
“Be it resolved by the Board of Directors of the Eagle Point Mutual Fire Insur- 
ance Company that their Sec’y levy an assessment of four and one half mills on a 
dollar on all insurance issued by said Company that will be in force Oct. Ist, 1932 
except new business written during said year which will be charged their pro rata 
share of the assessment, except Creameries & Cheese Factories which will be 
charged Stock Companies Rate. Amount of said assessment will be about $80,- 
000.00 and the due date of said assessment will be Dec. Ist, 1932. Notice of said 
assessment to be mailed Oct. Ist, 1932 to all policy holders to their last known 
address.” 

Pursuant to this resolution the secretary of the company mailed, and the plain- 
tiff received, a notice under date of October 1, 1932, to the following effect: “Your 
pro rata of assessment under the following notice is $13.78 under Policy No. 
20381, with treasurer’s fee.” 

The notice then sets out the substance of the resohition adopted by the board 
of directors on August 30, 1932, a list of losses incurred from October 1, 1931, to 
October 1, 1932, giving the name of the insured and the amount of the loss in each 
case; then provides: “Said assessment is to be paid to the Treasurer, Louis Goetz, 


whose Post Office is Cadott, Wis. * * * by presenting this notice any time within 
sixty days from this date.” 


And further notice that failure to pay would be followed by imposition of the 
penalty and was signed “By Order of the Directors, H. V. Bartlett, Secretary.” 

The secretary also published a notice in the newspapers, but the notice did not 
comply with the requirements of the statute, and will not be set out. If the notice 
mailed was a compliance with the statute, it was a sufficient notice under the statute. 
Breakstone v. Appleton Mut. F. Ins. Co., 149 Wis. 303, 135 N. W. 853, 40 L. R. A. 
(N. S.) 927, Ann. Cas. 1913C, 1367. 

A similar notice was sent out in regard to policy No. 22877, except as to the 
amount of the premium, which was $16.54. 

[2] The plaintiff argues that neither the resolution adopted nor the notice sent 
to the plaintiff was in compliance with the statute(because the resolution authorized 
the secretary to make, and the secretary made, the assessment. It is considered that 
this contention is without merit. The assessment is to be made upon certain spect- 
fied policies, to wit, all issued prior to October 1, 1932, except new business written 
during said year, which policies are to be assessed pro rata. The assessment is to 
be four and one-half mills on a dollar of such insurance. The amount of the 
assessment was fixed at $80,000. The amount of losses shown by the statement ot 
the loss actually incurred as stated in the notice was $81,512.21. The notice pro- 
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vided: “All policies on which the assessment is not paid by Dec. 1, 1932, are void 
until the assessment is paid.” 

[3] While the notice itself says that the premium is to be paid within 60 days 
from the date of the notice, it is claimed that by including in the notice a statement 
that on and after December 1, 1932, the policies will be void extended the payment 
one day beyond the statutory limit. It is considered that this point is not well 
taken. The statutory provision that the time of payment shall not be less than 30 
days from the date of the notice nor more than 60 days from the date thereof is as 
to the 30-day provision for the benefit of the insured, and with respect to the 60-day 
provision it is for the benefit of the company. Even if, as contended by the plain- 
tiff, this notice extended the time one day, a matter which is in doubt, it would not 
invalidate the notice, which in all other respects substantially complied with the 
statute. What the notice really said to the insured was that his policy would be 
forfeited on the Ist day of December if the premium was not paid within 60 days 
from the date of the notice. Provisions similar in character are held to be merely 
directory. Benedict v. Grand Lodge A. O. U. W., 48 Minn. 471, 51 N. W. 371; 3 
Couch on Insurance, par. 672. 

[4] It is also claimed on behalf of the plaintiff that the agent of the insurer 
was told that the premises had been sold to the plaintiff, and it is argued that, the 
agent of the insurer having knowledge of the state of the title, the requirement of 
the policy that the ownership of the plaintiff be sole and unconditional is waived, 
citing Kline v. Washington Nat. Ins. Co. (Wis.) 258 N. W. 370. The difficulty with 
this contention is that the agent of the insuring company was not informed of the 
true state of facts. He was informed that a sale had been made, whereas in truth 
and in fact no sale had been made and the plaintiff had acquired no title of any kind 
whatever under the oral arrangement entered into with his parents. The state of 
the title was misrepresented to the agent of the insurer, and the doctrine relied upon 
by the plaintiff has no application to the facts in this case. 

[5] It is also claimed that the notice is invalid because addressed to no one and 
not signed; the signature of the secretary being printed. It is considered that the 
notice in the form in which it was given is sufficient in all of these particulars. 

It is further argued that the secretary is to make the assessment instead of the 
board. It is considered that it clearly appears that what the resolution, which was 
the act of the board, did, was to direct the secretary to give notice of the assess- 
ment which was thereby made. While the resolution is inartistically framed, the 
meaning is clear. The notice was good whether the 1927 statute applied as in the 
second case or the 1931 statute as in the first case (St. 1927, § 202.11; St. 1931, § 
202.11). This conclusion precludes recovery for a small amount of personal prop- 
erty included in the policy covering the real property. 

While the result reached in this case seems harsh, the situation is of the plain- 
tiff's own creation. He received the notices of his assessment and deliberately 
refused or neglected to make payment. The argument that the insured is deprived 
of the benefit of his contract on technical grounds was answered by the trial court 
in the following language, which we quote because we are unable to make a better 
answer to plaintiff's contention: 

“It may be argued on behalf of the defendant that the defense in this case is 
not one of that class, that the insured was not misled nor trapped in any way, that 
he voluntarily allowed his insurance to lapse with full knowledge of the conse- 
quences, that this is a statutory form of policy, that unfair defenses are now largely 
eliminated by statute, and that if a court should invent or approve a poor excuse 
for not paying an assessment in default, until after a loss occurred, an injustice 
would be done to the company and its other members. There is a great difference 
between a member being legally liable for an assessment and the payment of an 
assessement when due. Experience shows that when a receiver attempts to collect 
such assessments, he usually has difficulty in collecting much more than enough to 
pay expenses of collection. The statutory provision suspending the insurance after 
default has existed for thirty days, is a very effective means of collecting the assess- 
nent. This makes it possible for the company to exist and operate at a minimum 
expense, The notice of assessment in this case contains some statistical informa- 
tion which is illustrative on this subject. It shows that the company is paying out 
money in its community for losses to its members to the amount of about $80,- 
000.00 a year, and that during a period of aor -three years it has operated at an 
average annuz al expense to its members of $2.41 per thousand dollars of insurance. 
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No such showing would be possible if each member were not required to carry his 
own share of the risk for his failure to pay his assessments.” 
As the trial court held, the whole scheme of town mutual insurance would fail 


if the members could neglect payment of their assessments and then when a loss 
occurs claim the benefit of their policies. 


Judgment in each case is affirmed. 
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MARINE 


SCHMUTZ v. EMPLOYEES’ FIRE INS. CO. No. 312. 
Circuit Court of Appeals, Second Circuit. March 15, 1935. 
76 Federal Reporter (2d) 119. 
1. INSURANCE. 


In action on marine fire policy subject to New York standard form, which 
provided that policy should be void in case of fraud or false swearing by insured, 
any deliberately false statement of a material fact made by insured with intention 
to deceive insurer voided the policy. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

2. INSURANCE. 

In action on marine fire policy subject to New York standard form, which 
provided that policy should be void in case of fraud or false swearing by insured, 
whether insured had made deliberately false statement in his proofs of claim as 
regards location of barge covers held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

3. INSURANCE. 

In action on marine fire policy covering 10 barges and their “fixtures, appur- 
tenances, materials, equipment, fuel, stores, supplies, furniture, ordinance, muni- 
ions and artillery on board,” insurer was not liable for loss of covers of one 
undamaged barge which were destroyed while on another of the 10 barges, since 
“on board” did not condition “munitions and artillery” alone, but referred to 
all the gear previously mentioned. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

4. INSURANCE. 

In action on marine fire policy subject to New York standard form, which 
provided that policy should be void in case of fraud or false swearing by insured, 
letter of insured’s broker not sworn to could not be “false swearing” within 
policy, even if false. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

5. INSURANCE. 

In action on marine fire policy subject to New York standard form, which 
provided that policy should be void in case of fraud or false swearing by insured, 
whether insured was guilty of fraud in statement of cost of barges held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

6. INSURANCE. 


In action on marine fire policy subject to New York standard form, which 
provided that policy should be void in case of fraud or false swearing by insured, 
whether before or after loss, whether insured swore falsely when he denied 
knowledge of cause and origin of the fire held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

7. INSURANCE. 


In action on marine fire policy covering 10 barges subject to New York stand- 
ard form, which provided that insurer should not be liable while a described 
“building, whether intended for occupancy by owner or tenant, is vacant or 
unoccupied beyond a period of ten days,” insurer held liable, though no bargees 
were on board or had been for 10 days prior to destruction or damage by fire, 
since the barges were not “buildings” and “bargees” were neither “owners” nor 
“tenants.” 

(For other cases, see Insurance, Dec. Dig. § 402.) 


8 INSURANCE. 
_ Any ambiguities in marine fire policy resulting from incorporation therein of 
New York standard form, which was drawn for different kind of insurance, must 
be borne by underwriter. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


_ Appeal from the District Court of the United States for the Eastern District 
of New York. 
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Action by Joseph Schmutz against the Employees’ Fire Insurance Company. 
From a judgment for plaintiff, defendant appeals. - 

Conditionally affirmed upon filing of a remittitur, otherwise reversed. 

Thomas A. McDonald, of New York City (James A. Gill, of New York 
City, of counsel), for appellant. 

William J. Mahar, of New York City (Edward L. P. O’Connor, of New 
York City, of counsel), for appellee. 

Before Manton, L. Hand, and Chase, Circuit Judges. 

L. Hanp, Circuit Judge. 

This is an appeal from a judgment for the plaintiff in an action at law to 
recover upon a fire insurance policy covering ten barges in New York Harbor; 
it was for a total of $45,000, “as per Schedule attached,” the schedule distributing 
the gross sum among the ten vessels. It recited that “the property insured here- 
under is valued at $45,000” and is the “hull, body, spars, sails and all tackle and 
apparel, boats, engines, boilers and machinery, fixtures, appurtenances, materials, 
equipments, fuel, stores, supplies, furniture, ordnance, munitions and artillery on 
board; also Electric Light and Refrigerating Plants and installation if any.” All 
claims were to be adjusted “in accordance with the terms and conditions of the 
New York Standard Form of Fire Policy,” and the policy was “otherwise sub- 
ject” to that form. Among the provisions of the New York form are these: 
“In case of any fraud or false swearing by the insured touching any matter relat- 
ing to this insurance or the subject thereof, whether before or after a loss,” the 
entire policy is to be void. Again the insurer is not to be liable, “while a described 
building whether intended for occupancy by owner or tenant is vacant or 
unoccupied beyond a period of ten days.” 


Eight of the barges were lying at, Travis, Staten Island, tied to a dock on the 
night of April 27, 1933; no bargee was on board of them, or had been for ten 
days. A fire broke out which totally destroyed two, the Arrow and the Billy, 
valued at $5,000 each, and injured a third, the Glen, and her gear. These three 
lay alongside each other at the outer end of the dock. At the shore end lay the 
other five, in the cabin of one of which, the Hampton, an independent fire was 
discovered which damaged her and her gear. Part of the equipment of a fifth, the 
Horan, not herself injured, was some covers, at the time on board the Arrow, 
and these were burned with that vessel. The total loss was $15,022.35. The fire 
was certainly set by an incendiary, and the defendant alleged that he was the 
plaintiff, but the jury found otherwise, and we are not asked to reconsider their 
verdict on that score. The chief argument on the appeal concerns the proofs of 
loss. The plaintiff was examined at length by the fire marshal and the district 
attorney tried unsuccessfully to indict him. He was therefore presumptively 
aware of the incendiary’s preparations discovered on the barges which were not 
destroyed and that a strong case could be made against him. On November 1, 1933, 
he filed his proofs of claim in which he swore that “the cause and origin” of the 
fire was unknown to him; and as to the Horan’s covers of the value of $840, 
declared as follows: “Occupancy: The building described, or containing the prop- 
erty described, was occupied at the time of the fire as follows and for no other 
purpose whatever: Derrick Ltr. S. A. Horan.” Later his brokers sent a letter to 
the underwriter in answer to a request for further information about the cost and 
value of the barges. This had one column entitled “Cost,” in which a figure was 
given as the “Bill of Sale.” The bill of sale for the Billy was put at $4,000, and 
for the Glen at $4,000; the Billy had been valued at $5,000 and the Glen at $4,000. 
The bill of sale for the Billy was in fact for $2,000, but the plaintiff swore at 
the trial, and had told the fire marshal before, that it had cost him in all $4,000; 
the bill of sale for the Glen was one dollar, the plaintiff had said, and swore that 
it had cost $3,000. 


[1-3] At the trial the defendant moved for a directed verdict on the ground 
that the plaintiff had been guilty of “fraud” and “false swearing” in his proofs 
of claim and elsewhere; and because the barges were unoccupied. The judge, 
having denied this, charged the jury briefly that “any deliberate false statement 
of a material fact with the intention to deceive” made by the plaintiff either 
before or after the policy was written, was a defence, but that the defendant _— 
prove it. Upon request he added that “if the plaintiff represented that certain © 
the goods or articles involved in this cause of action were on board their respec 
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tive vessels and such representation were false such misrepresentation avoids the 
policy,” but added that it must be made “with the intention and object of deceiv- 
ing the company.” The defendant excepted to the addition as well as to the 
judge’s refusal to charge several other requests, which, so far as material at all, 


were no more than variants of the theme that intentional deceit was enough and 
fraud was not necessary. 


The defendant relies especially upon Claflin v. Commonwealth Insurance Co., 
110 U. S. 81, 3 S. Ct. 507, 28 L. Ed. 76, which held that in a policy containing a 
clause like that at bar, any deliberately false statement upon a material matter 
ina proof of claim was a good defence even though not intended to defraud the 
underwriter. This was the effect of what the judge said here; he did not tell the 
jury that the plaintiff must have meant to defraud the defendant; only that he 
must have deliberately tried to deceive it. Upon that the evidence was not so 
plain as to justify a directed verdict. We agree that the plaintiff was not entitled 
to recover for the loss of the Horan’s covers which were on board the Arrow. 
The phrase, “on board,” after “munitions and artillery,” does not condition those 
words alone; it goes back at least as far as “fixtures.” Conceivably the catalogue 
was intended to be in four parts: (1) “hull” etc., down to “apparel”; (2) “boats” 
etc., down to “machinery”; (3) “fixtures” etc., down to “on board”; (4) “Electric 
Lights” etc., to the end. Such a division would have some justification from the 
character of the things enumerated, and because of the repeated use of the word 
“and,” as though to complete a clause. If so, it could be argued that “spars, sails, 
tackle and apparel” were insured though not on board, but not “materials, equip- 
ments, supplies or furniture.” However, even so covers would not fall under the 
word “apparel” so well as under “equipments” or “furniture.” Taking the phrase 
as a whole we have no doubt that covers were a part of the gear which must be 
on board. Indeed it is pretty clear that this must be so, else it would be impos- 
sible for the underwriter to limit his risk. He can in some measure calculate this 
if he has only the barge itself to consider, but if her furniture and equipment 
may be taken away and kept anywhere, he has no way of knowing his liabilities. 
But it does not follow, as the defendant supposes, that even so it was a deliberate 
deceit to make a claim for the Horan’s covers. As has just appeared, the clause 
itself is not wholly free from ambiguity and it was quite possible that the plain- 
tiff thought the phrase referred to the covers as appurtenances of the Horan 
rather than to their location. His testimony at the trial, far from having a sinster 
meaning as the defendant asks us to believe, seems quite innocent. It is true that 
on his direct examination he spoke of the covers as being on the Horan, just as 
he had in the proofs of claim, but his immediate admission on cross-examination 
that they were on the Arrow, is not consistent with a purpose to deceive. It does 
not appear that the defendant knew where the covers had been, or that he need 
have told the truth if he meant to conceal it. At least the question was one for the 
jury to decide. 


[4-6] The broker’s letter stating the cost of the barges was not “false swear- 
ing” even if, it was untrue, for it was not sworn to. If it was a defence at all, it 
was because it was a fraud. Since the policy was “valued” as to all the barges, 
their cost could be relevant only to cover up fraudulent valuations. As to the 
Glen this could hardly be true; her cost was given as $4,000 and had been in 
fact $3,000, but she had had repairs upon her of $2,000, and she was valued at 
$4,000. Although the cost of the Billy had been only $2,000, as much more had 
been put upon her; and she was valued at $5,000. The fire marshal had already 
learned all these facts and had seen the bills of sale; indeed he had had them at 
one time in his possession. True, it does not appear that the defendant had learned 
of this, or if it had, that the plaintiff knew that it had. But the whole affair had 
been thoroughly aired, and it was permissible for a jury to find both that the 
letter had not been intended to suppress a fraud, and that there had not been any 
in fact. Nor is it necessary at length to discuss the argument that the plaintiff 
swore falsely when he denied knowledge of the cause and origin of the fire. He 
spoke with six months between him and the fire, during which the matter had 
been well combed. He denied that he had had any part in it, and perhaps that 
was false; but it was submitted to the jury and they have agreed with him. The 
defence must be that though he had not been privy to it, he knew all that the 
firemen knew and should have disclosed it. This is a most unreal position; it 
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presupposes that he was deliberately keeping from the defendant what was acces- 
sible knowledge to any interested person; what the defendant would almost cer- 
tainly learn from the officials; what probably it already knew. The jury might 
find that he meant that he knew no more than what was public. 

[7, 8] The last charge is of “unoccupancy” of the barges, there being no 
bargees on board. It has nothing to stand on except the incorporation of that 
clause out of the New York standard form which we quoted at the outset. The 
language does not fit a flotilla of barges moored to a dock, which are not “build- 
ings,” and whose bargees are neither “owners” nor “tenants.” The underwriter 
must bear, such ambiguities, if they are ambiguities at all. Especially is this true 
of a policy made up like this one, by the incorporation of another policy drawn 
for a quite different kind of insurance. It is idle, we know, to protest against the 
shiftless composition of marine policies as they issue in this port; the under- 
writers prefer them so and the owners and shippers are either helpless, or indif- 
ferent, or both. The amorphous result which so often confuses parties and courts 
and breeds litigation will no doubt persist, and we must struggle as we can to 
impose coherence upon conglomerate jargon irresponsibly put together at random. 
But we may and should insist upon the most unsparing use of the canon contra 
proferentem; that is, upon the underwriter’s disclosing a plain path out of the 
jungle he has made. Certainly the defendant has not done so here. 

The judgment will be affirmed if the plaintiff files a remittitur of $840 and 
interest for the covers on the Horan; otherwise judgment reversed. 


BEE LINE TRANSP. CO. v. CONNECTICUT FIRE INS. CO. 
OF HARTFORD. 
SAME v. UNION MARINE INS. CO., Limited. Nos. 335, 336. 
Circuit Court of Appeals, Second Circuit. April 1, 1935. 
76 Federal Reporter (2d) 759. 
INSURANCE. 


Word “clause” in contract or other legal document, such as insurance policy 
means single paragraph or subdivision of one of subdivisions of document, and, 
where subdivision of marine policy cov ering collision and tower’s liability was con- 
cluded by sentence providing that “this clause” should not include liability for 
death or personal injury, words “this clause” referred to everything contained in 
clause or subdivision covering collision and tower’s liability. 

(For other cases, see Insurance, Dec. Dig. §§ 146[1], 402.) 

2. INSURANCE. 

Marine policy obligating insurer to repay insured’s payment to any person for 
liability arising when insured’s tug or her tow collides with another vessel, etc., it 
being further agreed that policy should also cover tug’s legal liability for any 
collision, grounding, stranding, or loss or damage occurring to tow, held to cover 
tug’s liability to cargo owner for proceeding through heavy seas, causing towed 
barges owned by insured to pound, leak, and sink, as against contention that 
tower’s liability coverage included only damages paid to owner of tow. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

3. INSURANCE. 

Within marine policy obligating insurer to repay insured’s payment for liability 
arising when insured’s tug or her tow collides with another vessel, etc., and to pay 
proportion of costs where tug’s liability has been contested, it being further agreed 
that policy should cover tug’s liability for loss or damage occurring to tow, “sub- 
ject to all terms and conditions of this clause,” quoted phrase held merely to cover 
insurer’s promise to pay fees expended for legal services in defending suit wherein 
insured’s liability was established. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

Appeal from the District Court of the United States for the Eastern District 

f New York. 

Separate libels by the Bee Line Transportation Company against the Connec- 
ticut Fire Insurance Company of Hartford and against the Union Marine Insur- 
ance Company, Limited, to recover on marine insurance policies. From decrees 


for respondents (6 F. Supp. 816), the libelant in each case appeals. 
Reversed. 
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Single & Tyler, of New York City (Christopher E. Heckman, of New York 
City, of counsel), for appellant. 

Bigham, Englar, Jones & Houston, of New York City (George S. Brengle, 
of New York City, of counsel), for appellees. 

Before Manton, Swan, and Augustus N. Hand, Circuit Judges. 

Manton, Circuit Judge. 

Appellant sued appellees in admiralty to recover under policies of marine insur- 
ance, issued by each appellee, insuring appellant for legal liability of its tugs aris- 
ing from causes specified. Appellant, engaged in the towing business, operates 
barges and tugs transporting cargoes, and on the occasion when this loss was sus- 
tained, November 12, 1927, its tug was towing barges, coal laden, owned by it. 
During heavy weather, two of the barges pounded, sustained damages to their 
seams, and sank off Block Island in Block Island Sound and, with their cargoes 
of coal, became a total loss. 

The owner of the cargoes sued successfully, recovering against the tug in rem 
for value of the cargoes. The District Court for the District of Massachusetts 
held the tug at fault and legally liable for the loss of the cargoes. The Wyoming, 
58 F.(2d) 789. She and the appellant paid the damages. Liability was imposed 
for proceeding through heavy seas which caused the barges to pound, leak, and 
sink. In defending that action, legal expenses were incurred by appellant. 

The policy issued, by each of the appellees, to the appellant, contained a “run- 
ning down” and “tower’s liability” clause. It provided: “And it is further agreed 
that if the vessel hereby insured, or her tow, shall come into collision with any 
other vessel, craft or structure, floating or otherwise, or shall cause other vessel 
or craft to strand and/or strike the ground or any substance or thing (other than 
water): and the assured shall in consequence thereof become liable to pay, and 
shall pay by way of damages, to any other person or persons any sum or sums not 
exceeding in respect of any one such collision the value of the vessel hereby 
insured. * * * And in cases where the liability of the vessel has been contested, 
** * we will * * * pay a like proportion of the costs thereby incurred or paid; 
but when both vessels are to blame, then unless the liability of the owners of one 
or both of such vessels becomes limited by law, claims under the Collision Clause 
shall be settled on the principle of Cross Liabilities * * * and it is further agreed 
that this policy shall also extend to and cover the said vessel’s legal liability for 
any collision and/or grounding and/or stranding and/or loss or damage which may 
eccur lo any vessel or vessels or craft while in tow of said vessel, subject to all 
the terms and conditions of this clause. * * 

[1] The court below held that “clause” when used in this policy must not be 
regarded as synonymous with “paragraph.” “Clause” in a legal document, such 
as a contract, means a single paragraph or subdivision of one of the subdivisions of 
the document. 11 Corpus Juris, 830. The “running down” and “tower’s liability” 
clause of the policies here is concluded by words forming a sentence; and, in syn- 
tax, a paragraph reading: “Provided always that this clause shall in no case extend 
to any sum which the assured may become liable to pay, or shall pay for removal 
of obstructions under statutory powers, or for loss of life or personal injuries.” 

“This clause,” as used, refers to all that is contained in the provisions above which 
we referred to as the “running down” and “tower’s liability” clause. 

If the limitation placed upon the contingencies of the clause by the court below 
be adopted, the quotation above would have no meaning; and still it is plain that 
it was intended to exclude from the coverage of the “running down” and “tower’s 
liability” provision the assured’s liability for loss of life or personal injury. To 
accept the construction adopted below would be to render portions of the policy 
devoid of meaning. It was said below that the words “subject to all the terms and 
conditions of this clause” was not clear. We think this view misled the court. 

[2] The “tower’s liability” clause in the policies covered the legal liability suf- 
fered by appellant. The collision clause covers liability to persons in the event of 
legal liability of the insured vessel which flows from an accident, in which a vessel 
not in tow is involved. It is stated that, in the event of liability arising from such 
a cause, the assured’s payment to any person is to be repaid by the insurers. The 
policy is extended to cover another class of legal liability, that is, liability arising 
from “loss or damage occurring to a vessel while in tow of the insured tug,” and 
this regardless of whether or not another vessel not in tow is involved. It was 
intended to extend the benefits-of the “running down” clause to cover a situation 
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where the liability arose from an accident occurring only to one or more of the 
vessels in tow rather than from an accident in which the insured vessel or her 
tow becomes involved with a vessel not in tow. This construction is borne out in 
the phrase “and it is further agreed that this policy shall also extend to and cover,” 
etc. Such coverage as is given by the “running down” clause is extended to the 
payment of damages to any person or persons where the damage is only to the 
tow of the insured vessel. 

Appellees argue that even though the “running down” clause includes payments 
made to cargo owners, or other persons, and even though, by its words, coverage 
is extended to include legal liability resulting from collision occurring to a vessel 
in tow, the only coverage included in the “tower’s liability” clause is for damages 
paid to the owner of the boat in tow. ‘This is contrary to our decision in Marine 
Transit Corp. v. Northwestern Fire & Marine Ins. Co., 67 F.(2d) 544, 547. In that 
case, the assured’s tug was towing a barge loaded with cargo. The tug was neg- 
ligently navigated, allowing the barge to strike an abutment on the Barge canal, 
Arbitration proceedings followed, and an award was made to the owner of the 
cargo on the barge. The tug owner had two policies—a hull policy which included 
a “running down” and “tower’s liability” clause, and a Carrier’s Legal Liability 
policy. Each of the insurers claimed that their policies did not cover the loss. 
The policy containing the “running down” clause insured against liability for 
collision with, or stranding of, any other vessel by the insured tug or her tow. 
The “tower’s liability” clause insured against legal liability for the vessel due to 
any collision which might occur to any vessel while in tow of said vessel. We 
held that the cargo loss was covered by the “tower’s liability” clause, saying: “It 
is agreed in so many words that the legal liability of the tug should be covered by 
the policy for such a collision as this ‘which may occur to any vessel or vessels or 
craft while in tow of said tug.’ In the absence of anything to indicate that the 
parties did not intend to have these words mean exactly what they usually do 
mean, the plain import of the language used is to be given effect.” 

In the instant case, the appellant’s legal liability for loss or damage which 
might occur to a vessel in tow was insured against. In the Marine Transit Case, 
supra, the coverage was only for collision and/or stranding. Including additional 
perils does not change the nature of the obligation from that which we imposed 
in the Marine Transit Case. By the terms of this policy it makes no difference 
whether the legal liability arose from the occurrence to a vessel in tow of a collis- 
ion, a grounding, a stranding, a damage, or a loss. If any of these contingencies 
occurred to a vessel in tow, as a result of which the insured incurred a legal 
liability, the policy covered. This legal liability arose from the occurrence of a 
named contingency regardless of the particular legal relationship of the assured 
to the person entitled to assert such liability. Marine Transit Case, supra. The 
agreement was that whatever legal liability resulted under these terms of the 
policy, the insurers promised to pay any damages to the extent of their policy. 

There is no distinction in the policies between the classes of persons whose 
recovery from the tug is to be repaid by the underwriters to the assured; no differ- 
ence between the liability of the tug to a cargo owner or vessel is recognized. The 
tug, the towing vessel, was responsible for all damages proximately caused by her 
negligence. Legal liability of the tug extends to vessel owners and cargo owners 
regardless of the particular relationship of the assured to the persons entitled to 
assert such liability. The insurer undertook a legal liability coextensive with that 
of the assured. The named incidents referred to in the towing clause were the sole 
limitations upon the causes of the legal liability assumed. 

[3] The phrase “subject to all the terms and conditions of this clause” covered 
a promise by the insurers to pay fees expended for legal services in the defense 
of the suit wherein liability of the appellant was established. 

Decrees reversed. 


TREMAINE v. PHGENIX ASSUR. CO. et al. Civ. 9689. 
District Court of Appeal, First District, Division 2, California. 
May 1, 1935. 

45 Pacific Reporter (2d) 210. 


1. INSURANCE. 
Generally, insured need not communicate to marine insurer such facts as are 
covered by a warranty, express or implied, but the rule is subject to exceptions, 
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such as facts relating to unseaworthiness of vessel (Civ. Code, §§ 2564, 2569, 2582, 
2681). 

(For other cases, see Insurance, Dec. Dig. § 273.) 
2. INSURANCE. 

Where at time marine insurance covering engines on barge was modified to 
permit longer voyage, barge was, and for four months had been, at bottom of 
channel, engines were in need of repairs and were unable to function without them, 
failure to communicate such facts to insurers constituted concealment, which was 
complete defense to action on policies (Civ. Code, §§ 2564, 2569, 2582, 2681). 

(For other cases, see Insurance, Dec. Dig. § 273.) 

Appeal from Superior Court, City and County of San Francisco; I. L. Harris, 
Judge. 

Action by B. Carl Tremaine against Phoenix Assurance Company and others. 
From a judgment for plaintiff, defendants appeal. 

Reversed, with directions. 

Carroll Single and Stanley J. Cook, both of San Francisco, for appellants. 

John L. Schaefer, of Los Angeles, for respondent. 

STURTEVANT, Justice. 

The plaintiff sued to recover on several insurance policies. The defendants 
denied certain allegations contained in the complaint, and each company pleaded 
two affirmative defenses, concealment and that the barge insured was not sea- 
worthy. As to the first affirmative defense, the trial court found the facts as 
alleged by the defendants. As to the other affirmative defense, it found the 
probative facts, but did not find on the ultimate fact. Continuing, it made conclu- 
sions of law in favor of the plaintiff. At this time the defendants contend that 
the judgment should be reversed, and that the trial court should be directed to 
enter judgment for the defendants. That contention, we think, must be sustained. 


The things insured were the engines on a barge, W. T-B No. 60. The barge 
was, and for several years had been, at San Quintin, Mexico. In 1929 it was 
insured. In 1930 the insurance was renewed. By the terms of the policy the move- 
ments of the barge were limited to a zone having a radius of seven miles in and 
about San Quintin. Desiring to take the barge to San Francisco, the owners 
applied to have the policies modified. That matter was taken up in 1930, and the 
modification was accomplished March 13, 1931, upon the payment of an additional 
premium. Among others, the court made the following findings: 

“That it is true that at the time said W. H. Worden applied for and obtained 
the extended insurance herein concerned, said barge was located in the harbor of 
San Quintin, Mexico. Said barge was then and there lying on the bottom of the 
channel in about twenty-one (21) feet of salt water, with her aft hold and engine 
room submerged, and had been so situated for at least four (4) months prior to 
that time. That thereafter the said W. H. Worden caused the said barge to be 
refloated and in so doing caused to be cut two small holes in her main deck 
through which pumping hose was inserted for the purpose of de-watering the said 
craft. Said barge and its two main Diesel engines were then and there in need of 
repair and were unable to function without such repairs. That a tail shaft to one 
of the engines was broken. That all of said facts and conditions were known to 
said W. H. Worden at the time the application for the extended insurance was 
made by said W. H. Worden to M. Thompson & Company. That M. Thompson & 
Company were marine insurance brokers in the city of the San Francisco, Cali- 
fornia, and secured the said policies of insurance at the request of W. H. Wor- 
den. That in securing the said extended insurance, said M. Thompson & Company 
disclosed such facts as are represented in certain documents now in evidence to 
Bowring & Company, marine insurance brokers of London, England. That no 
other facts were then known to defendants, or any of them, save facts contained in 
said documents, which facts were the only facts disclosed to C. T. Bowring & 
Company brokers, in London, England.” An examination of the documents refer- 
ted to in the last two sentences of said findings shows that they are silent as to 
the then condition of the barge. The defendants quote finding XI and cite the 
foregoing facts and contend that the trial court should have drawn conclusions of 
law therefrom in their favor and should have ordered judgment for them. The 
plaintiff makes no direct reply. He propounds six questions. Not all of them are 
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pertinent to the record. We must confine ourselves to an attempt to determine 
the questions presented by the record. 

Under the facts recited above, M. Thompson & Co. was acting as the agent 
of the insured; and C. T. Bowring & Co. was acting as the agent of M. Thompson 
& Co. The most that can be said is that Mr. Worden disclosed to M. Thompson 
& Co., his own agent, the facts. But there is no evidence that any of the facts 
happening after the original policies were written were communicated to the insur- 
ers. 

[1] In every marine insurance a warranty is implied that the ship is seaworthy, 
Civ. Code, § 2681. That rule applies to a modification of a contract of insurance 
as well as to the original contract. Civ. Code, § 2582. As a general rule, unless 
inquiry is made, the insured need not communicate such facts as are covered by 
a warranty, express or implied. Civ. Code, § 2564, subd. 3; II Duer on Insurance 
p. 572 et seq. But to that rule there are well-defined exceptions. In II Duer on 
Insurance, at page 435, the author says: 

“But, although where the assured acts with an entire good faith, he is not 
bound to make any communication relative to the condition of the ship, it by no 
means follows, that when he knows, or has positive information, that the vessel 
is unseaworthy, the implied warranty of seaworthiness will justify him in procur- 
ing an insurance, without disclosing to the underwriter his knowledge or infor- 
mation. An unseaworthy ship, it is not to be doubted, may be insured. When the 
facts are made known to the underwriter, he may, for a premium that he deems 
to be adequate, assume the risk; but the attempt to cast upon him such a risk, 
without his knowledge or consent, is an evident fraud, and it is this fraud that 
the assured, by his concealment, in the cases I have supposed, attempts to practice. 
It is his fraudulent design to charge the underwriter with a loss, not justly recover- 
able under the policy. His expectation must be, that in the event of a loss, the 
underwriter will not be able to defeat its recovery by evidence, that the implied 
warranty of seaworthiness had been broken; for if he had believed that the facts 
known to himself would be discovered by the underwriter, it is certain, that he 
would not have effected the policy. He would not have paid a premium for an 
insurance, that he knew, could in no event avail to his indemnity. Hence, a policy, 
where the ship is unseaworthy, and the fact is known to and suppressed by the 
assured, is conclusive evidence of a meditated fraud. 

“It may possibly be thought that these remarks, admitting them to be just, 
have no practical value, since, where the underwriter rests his defense on the unsea- 
worthiness of the ship, if the fact is established, he is discharged, and an inquiry 
into the knowledge of the assured, at the time the policy was effected, becomes 
immaterial; but this is a mistaken view of the subject. Where a breach of the 
implied warranty is proved, it may still be material to prove the fraud, and where 
no such breach is shown, the fraud may still exist, and the proof be given to avoid 
the policy. Tf the ship was, in fact, unseaworthy when the risk commenced, the 
breach of the implied warranty would prevent the policy from attaching, and in 
cases exempt from fraud, where the policy has not attached the assured is entitled 
to a return of the premium. But if the facts that falsify the warranty were known 
to the assured when the policy was effected, his fraud, in the concealment, might 
properly be shown to har his recovery of the premium.” According to the note 
in the commissioner’s edition of the Civil Code, section 2569 thereof, is a statement 
of that same rule. In the case of Hamblet v. City Ins. Co. (D. C.) 36 F. 118, a 
set of facts almost parallel to the facts we have recited was involved. The 
De Smett, at the time the insurance was written, was in need of major repairs and 
could not run at all. The owner applied for insurance and did not disclose the 
disabled condition of the vessel. Shortly after the insurance was written the vessel 
burned. The owner sued to recover on the policy. He was denied relief. In 36 
F. 118, on page 122 the court said: 


“But if the evidence justified a different conclusion, could the libelant succeed 
in this suit? The applicant for insurance upon the steamer De Smett was cer- 
tainly bound to disclose to the underwriter all matters within her knowledge mate- 
rial to the risk. Kohne v. Insurance Co. [Fed. Cas. No. 7,922] 1 Wash. C. C. 158; 
1 Phil. Ins., §§ 531, 537, 546. Under the proofs, Gilbert Raine must be treated as 
the representative of Mrs. Harry in effecting the insurance, and by his conduct 
in that behalf she is bound. Story Ag. § 31. A broker employed to procure insur- 
ance must be regarded in that matter as the agent of the party who so employed 
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him; and his concealment from the underwriter of any material fact, whether the 
suppression be unintentional or willful, is the concealment of his principal. Whart. 
Ag. § 708; May, Ins., §Z 122, 123. Now, I have no hesitation in holding that the 
damaged and broken condition of the De Smett, and her situation generally, as 
hereinbefore described, were facts materially affecting the risk, and should have 
been disclosed to the defendant. ‘This conclusion I have reached without regard to 
the opinions to that effect of the underwriters who were examined as experts. 
This was not the case of a vessel undergoing ordinary repairs. The injury which 
the De Smett had sustained was unusual, and most serious; and all the circum- 
stances of the case were peculiar and extraordinary. So disabled was the boat 
that she was absolutely incapable of running. The dealings of the parties here, 
even in’ the absence of express stipulation, could be fairly referred only to a 
steam-boat at least reasonably fit to be navigated.” In the case of Russell v. 
Thornton, 4 H. & N. 788; 157 Eng. Rep. Reprint, 1053, the owner of a disabled 
vessel negotiated insurance thereon. The vessel was lost and he sued to récover 
on the policy. Before he applied for the insurance he was advised the vessel was 
aground. That fact was not disclosed to the insurer. In sustaining the judgment 
of the trial court in favor of the defendant, in 157 Eng. Rep. Reprint, 1053, at 
page 1057, the court said: 

“We are all of opinion that the defendant is entitled to judgment. The first 
question is whether the letter of the 6th of January, 1857, was a material one to be 
communicated to the defendant by the plaintiff. As to that, there really is no doubt 
about it. It is impossible to contend that a letter stating the fact of the vessel 
kaving been on shore for twenty-two hours, beaten about by the wind and the 
waves, and in such a condition as to be in a sinking state when she was got off, is 
immaterial; or that the fact was one upon which the underwriters had not a right 
to form an opinion in taking a risk upon a policy in which there was no warranty 
of seaworthiness. It would have been all-important, even if there had been a 
warranty of seaworthiness. The underwriters might well say, ‘You may patch her 
up, and make her seaworthy, but she will never be as good a ship as she was 
before she met with this calamity.’ It was therefore obviously a letter that ought 
to have been communicated to the defendant. ” As to the rule in general, it is 
stated in 38 C. J. 1051, as follows: “Contracts of marine insurance are uberrimae 
fidei and there is an obligation voluntarily to disclose all facts and circumstances 
which are material to the risk and not within the knowledge of both parties. ‘This 
obligation is not limited to disclosures to be made by insured but includes also the 
underwriter.” On error, the case later came before the Exchequer Chamber, 158 
English Reports Reprint, 58. At page 60 the court said: “As to the first count, we 
are all of opinion that there was no waiver of the omission to communicate the 
information material to the risk, because a person cannot waive that which he 
does not know; and it was not until after the policy was effected that the defend- 
ant became aware of the state of the ship.” See, also, III Joyce on Insurance, § 
1768; II Duer 380. The latest expression on the subject that has been called to 
our attention is contained in Btesh v. Royal Ins. Co., Limited, of Liverpool (C. 
C. A.) 49 F.(2d) 720, 721, where it is said: “It is not necessary that the assured 
should intend a fraud upon the underwriter; his duty is positive to disclose.” The 
author of the passage, quoted from 38 C. J. 1051, in his notes cites a long list of 
authorities. Among others, he cites Hart v. British, etc., Ins. Co., 80 Cal. 440, 
22 P. 302. While not directly in point, the principle involved in the instant case 
was passed on in that case. Hart owned a cargo of wheat which was supposed 
to he en route from Colusa to San Francisco on board of a barge. On the morn- 
ing that Hart thought the barge should arrive he commenced to make inquiries. 
He heard a barge had been lost at the north end of the bay. At once he called 
on the defendant and applied for insurance. At no time did he disclose the 
information he had received about a barge having been lost as above stated. The 
defendant issued its policy, but later it denied liability under it. The plaintiff sued 
to recover under the policy, and the defendant pleaded a failure to disclose. From 
a judgment in favor of the defendant, the plaintiff appealed. The court cited 
sections 2561-2563 of the Civil Code and held that - evidence sustained the 
judgment. In the case of General Acc., etc., Corp. v. I. A. C., 196 Cal. 179, 237 
P. 33, the liability of the plaintiff under its policy a indemnify Vessels, an 
employer, was involved. After one of his employees, Lilenquist, had met with an 
accident from which he died, and after Vessels knew of the fact, he called at the 
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office of the petitioner’s representative, paid the premium, and took delivery of his 
policy. But he did not disclose the fact that the accident had happened. The 
court held the facts showed concealment. In 196 Cal. 179, at page 189, 237 P. 
33, 36, the court said: “Section 2563, supra, was applied by this court in Hart y. 
British, etc., Ins. Co., 80 Cal. 440, 22 P. 302, an action to recover upon a policy 
for marine insurance upon a barge and a cargo of wheat. The applicant for insur- 
ance had information concerning the probable loss of the barge, but failed to 
communicate this information to the insurance company. As a matter of fact, the 
barge was lost at the time the policy was issued. No inquiry was made by the 
insurance company as to the safety of the barge and cargo, but the court never- 
theless held that the failure on the part of the insured to communicate the infor- 
mation in his possession to the insurer constituted a concealment of a material 
tact which the assured was bound to communicate, and this failure entitled the 
insurance company to rescind the contract of insurance.” Further down on the 
same page, the court quoted with approval as follows: “In California, etc., Co. v. 
New Zealand Ins. Co., 23 Cal. App. 611, 138 P. 960, it was held: ‘Recission is not 
the exclusive remedy of one who has become entitled to avoid a contract by reason 
of acts or omissions of the other party to it which are fraudulent in their nature. 
He may cancel the contract by its rescission; or he may seek affirmative relief in 
a court of equity for any injury sustained by the wrongful act or omission of the 
other; or he may set up the fraud by way of defense to an action brought to 
enforce the apparent liability.”” See, also, Strangio v. Consolidated Indemnity & 
Ins. Co. (C. C. A.) 66 F.(2d) 330. 

[2] While the last three cases did not involve marine risks, it will hardly be 
contended that as to the latter the rule is less stringent than in other lines of 
insurance. We therefore conclude that the facts concerning the submersion of 
the barge at San Quintin, its injuries, and its need of repairs, were material sub- 
jects and should have been disclosed to the defendants, but, as they were not, such 
failure constituted, within the law, concealment, and, as such, a complete defense. 

The plaintiff cites and relies on California Co. v. New Zealand Ins. Co., 23 
Cal. App. 611, 138 P. 960. An examination of that case discloses that the facts 
were materially different from the facts in the instant case. Nothing we have said 
is at variance with it. On the other hand, the case has much in favor of the case 
as made by these defendants. 

The judgment is reversed, and the trial court is directed to enter judgment on 
the findings as made in favor of the defendants. 

We concur: Nourse, P. J.; Spence, J. 
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AUTOMOBILE 


AMERICAN FIDELITY & CASUALTY CO., Inc. v. BAILEY et al. No. 3814. 
Circuit Court of Appeals, Fourth Circuit. April 10, 1935. 
76 Federal Reporter (2d) 692. 
1. INSURANCE. 


Carrying of passenger on free pass held not a fraud on insurer within con- 
dition avoiding policy which insured bus company against liability (Code W. Va. 
1923, c. 150, § 6). 

(For other cases, see Insurance, Dec. Dig. § 28514.) 

2. INSURANCE. 

Gratuitous passenger held entitled to recover on policy which was issued in 
accordance with statute requiring insurance or bond covering operation of motor- 
bus and which insured the bus company against liability as result of operation of 
motor vehicles for transportation of passengers for compensation (Code W. Va. 
1931, 17-6-6). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from the District Court of the United States for the Northern Dis- 
trict of West Virginia, at Elkins. 

Suit by Viola Bailey and others against the American Fidelity & Casualty 


Company, Incorporated. From a judgment for plaintiffs on the pleadings, defend- 
ant appeals. 


Affirmed. 

R. E. O’Connor, of Charleston, W. Va. and Thomas B. Gay, of Richmond, 
Va. (D. H. Hill Arnold, of Elkins, W. Va., on the brief), for appellant. 

E. Bailey Wyckoff, of Grafton, W. Va. (O. E. Wyckoff, of Grafton, W. Va., 
on the brief), for appellees. 

Before Parker and Northcott, Circuit Judges, and Way, District Judge. 

ParKER, Circuit Judge. 

Plaintiff was injured in the year 1928 while riding in a passenger bus operated 
by the Bartlett Bros. Bus Company. She brought suit against the bus company for 
damages in the circuit court of Taylor county, W. Va., and secured a judgment 
for the sum of $12,500, notwithstanding a plea by the company that she was a 
gratuitous passenger riding on a pass which precluded the holder from recovering 
from the company on account of injuries. This judgment was affirmed by the 
Supreme Court of Appeals of West Virginia in Bailey v. Bartlett, 112 W. Va. 
27, 163 S. E. 615. Plaintiff, being unable to collect the judgment on account of the 
insolvency of the bus company, brought this suit against the company and the 
American Fidelity & Casualty Company, the carrier of its liability insurance, to 
recover under the insurance policy which provides for recovery by the person 
injured in cases where the insured is insolvent. The insurance company, which 
had defended the original suit in behalf of the bus company, filed answer in this 
suit again setting up that plaintiff was riding upon a pass at the time of her 
injuries and was not entitled to recover for that reason. The District Court sus- 
tained a motion to strike this allegation from the answer and rendered judgment 
on the pleadings against the insurance company for the amount of its liability 
under the policy, viz., $5,000, with interest and cost, or a total of $6,253.35. From 
this judgment the insurance company has appealed. 

The insurance company contends that its policy does not cover the claim of 
plaintiff, as she was a gratuitous passenger riding upon a pass. The argument is 
that the policy was issued to cover the motor vehicle of the bus company only 
when used for the transportation of passengers for compensation, and therefore 
does not insure against injury to a nonpaying passenger. An additional contention 
is that the granting of a free pass to a person not an employee was a violation of 
chapter 150, section 6, of the West Virginia Code of 1923, and constituted a fraud 
on the company which would avoid the policy under condition K thereof, which 
is as follows: “K. This policy shall be void if the assured or his agent has con- 
cealed or misrepresented in writing or otherwise any material fact or circum- 
stances concerning this insurance or the subject thereof or if the assured or his | 
agent shall make any attempt to defraud the Company, either before or after the 
loss or if the assured shall have incurred any loss, during any breach of the 
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statements expressed in the schedule, and/or any violation of the conditions of the 
policy.” 

[1, 2] There is nothing in either of the contentions of plaintiff. That the 
carrying of a passenger on a free pass is not a fraud on the insurance company 
within the meaning of the condition of the policy which we have quoted, is too 
clear for argument. And we think it equally clear that the policy covers liability 
of the hus company to a passenger riding on.a pass as well as to other persons 
injured by its negligence. It is not the fact that a particular passenger pays com- 
pensation that fixes liability under the policy, but the fact that the bus is one 
operated by the bus company for compensation. When it is so operated, any lia- 
bility of the company (except liability to employees, which is expressly excepted) 
for damages to person or property “by reason of the ownership, maintenance, 
or use” of such vehicle is covered by the policy. A statute of West Virginia 
requires that, as a prerequisite to the granting of a license for the operation of 
a vehicle of this character, bond or liability insurance shall be required which 
shall bind the obligors “to make compensation for injury to persons and loss of 
or damage to property resulting from the operation of such motor vehicles.” Code 
of W. Va., ch. 17, art. 6, § 6. The policy here sued on was issued pursuant to the 
requirement of this statute, and bears the following indorsement: “The purpose 
of this endorsement is to make certain during the term of the policy to which 
this endorsement is attached the liability of the company for any injury to person 
or damage to property as a result of the operation of motor vehicles for the 
transportation of passengers for compensation, and shall be construed in accord- 
ance with the provision of law enacted by the Legislature of West Virginia, 
requiring insurance or bond covering such operation, and of the rules and regula- 
tions regularly adopted by the state road commission of West Virginia.” 

[3, 4] Appellee has made a motion under paragraph 2 of rule 30 of this 
court that we assess damages against appellant on the ground that the appeal has 
been prosecuted merely for purposes of delay. While we think the questions 
raised by the appeal are without substantial merit, we do _ not think 
that we would be justified in holding that the appeal has been sued 
out merely for delay, and, in view of the fact that much of the delay 
arising from the appeal might have been avoided by diligence on the part of the 
appellee, we feel that any assessment of damages under the rule would not be 
warranted in any event. We feel that we should say, however, that in our opinion 
there has been too much delay in the handling of this case. The fact that seven 
years have now elapsed since plaintiff's injury, and that plaintiff has not yet 
received the damages which the statute of West Virginia was intended to assure 
her, is a circumstance which speaks for itself. That further delay may be obviated, 
we shall shorten to fifteen days the time allowed for issuance of mandate herein, 
and shall not extend the time unless application for certiorari is made to the 
Supreme Court within that period, to the end that, if stay of mandate is desired 
pending application for certiorari, petition for certiorari will necessarily be pre- 
sented to the Supreme Court in time for that court to give consideration thereto 
before the adjournment of the present term. 

Affirmed. 


CRONIN v. COYLE et al. Civ. 9673. ; 

District Court of Appeal, Second District, Division 2, California. April 16, 1935. 
Rehearing Denied May 16, 1935. 
44 Pacific Reporter (2d) 385. 


1. INSURANCE. 

Insurer may not absolve itself from liability for contract which it has author- 
ized or ratified, although contract may have been secured by person not an insur- 
ance agent or solicitor in full meaning of statutory definition (Pol. Code, § 633). 

(For other cases, see Insurance, Dec. Dig. § 94.) 

2. INSURANCE. 

Evidence as to authorization of insurer’s representative and of powers exer- 
cised by him held to show that representative was general agent of insurer tor 
California, authorized to do anything in respect to soliciting, writing, extending, 
or canceling of liability policy which company itself might do (Pol. Code, § 633). 

(For other cases, see Insurance, Dec. Dig. § 76.) 
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3. INSURANCE. 

Generally, powers of agent for insurance company are governed by general 
law of agency, but are varied by character of functions agent is employed to 
perform (Pol. Code, § 633). 

(For other cases, see Insurance, Dec. Dig. § 87.) 

4, INSURANCE. 

Agent for insurance company possesses such powers as have been conferred 
by company, or as third persons have right to assume he possesses under cir- 
cumstances and generally his powers as to those dealing with him are determined 
by nature of business intrusted to him, and are prima facie coextensive with its 
requirements (Pol. Code, § 633). 

(For other cases, see Insurance, Dec. Dig. § 87.) 

INSURANCE. 

Ordinarily “general agent” of insurance company is one who has all the 
powers of his principal as to business in which he is engaged, except as limited 
by company, but in absence of notice, actual or constructive, to insured, of any 
limitation upon agent’s authority, general agent may bind company by any acts, 
agreements, or representations that are within ordinary scope and limits of insur- 
ance business intrusted to him, although they are in violation of private restric- 
tions upon his authority (Pol. Code, § 633). 

(For other cases, see Insurance, Dec. Dig. § 88.) 

6. INSURANCE. 

Where insurance agent has power to issue policy in first instance, he has 
power also to renew such policy, and to extend its term (Pol. Code, § 633). 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 

7. INSURANCE. 

Acts of insurer’s general agent in notifying city board of public utilities, prior 
to date of taxicab accident, of cancellation of public liability policy issued to taxi- 
cab company, and thereafter notifying board of extension of policy to date after 
that of accident, and informing taxicab company that policy would remain on 
records until another policy was approved by board, held acts of insurer, and 
binding on it as respects board and injured passenger (Pol. Code, § 633). 

(For other cases, see Insurance, Dec. Dig. § 129.) 

8. INSURANCE. 

Insurer’s general agent in notifying city board of public utilities, prior to 
taxicab accident, of cancellation of public liability policy issued to taxicab com- 
pany, although no written notice of cancellation had been given taxicab company, 
and in thereafter notifying board of extension of policy to date after that of 
accident, and informing taxicab company that policy would remain on records 
until another policy was approved by board, held not to have effected cancellation 
of policy prior to accident, as respects rights of passenger (Pol. Code, § 633). 

(For other cases, see Insurance, Dec. Dig. § 247.) 

10. INSURANCE. 

Where general insurance agent, representing two companies, had upon refusal 
of first to approve issuance of public liability policy to taxicab company, arranged 
for issuance of policy by second insurer but second policy had not been filed with 
city board of public utilities at time taxicab passenger was injured, and policy 
of first insurer, which was still on file at that time, was only authorization for 
taxicab company’s license to operate, passenger’s right of recovery against first 
en could not be denied on basis of alleged issuance of second policy (Pol. 
Code, § 633). 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

\ppeal from Superior Court, Los Angeles County; Thurmond Clarke, Judge. 


Action by Esther Cronin against John P. Coyle, receiver of the General Cab 
Company, individually and doing business under the fictitious firm name of Red 
Top ¢ Cab Company, the Mercer Casualty Company, and another. From a judgment 
for plaintiff, and from an order denying a motion for new trial, the Mercer Cas- 
ualty Company appeals. 
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Judgment affirmed, and appeal from order denying motion for new trial dis- 
missed. 

Elbert E. Hensley, of Los Angeles, for appellant. 

Martin Forrest, of Los Angeles, for respondent. 

WILLIs, Justice pro tem. 

Plaintiff in this action secured judgment against defendants for the sum of 
$3,062, as damages for injuries sustained by her as a result of the negligent opera- 
tion of a taxicab in which she was a passenger and being transported over a street 
in the city of Los Angeles. Defendant Mercer Casualty Company alone appeals 
from the judgment, and also attempts to appeal from an order denying a motion 
for new trial. 

In a rather formidable and voluminous opening brief appellant states six ques- 
tions as those involved in the appeal, and specifies as error: (1) The admission 
and retention in evidence, over objection and against a motion to strike, of Exhibit 
1, being the policy of public liability insurance upon which plaintiff founded appel- 
lant’s liability; (2) the denial of appellant’s motion for nonsuit; (3) the making 
of findings contrary to evidence in respect to issuance of the policy, its continued 
existence in force and effect at the time of the accident herein, its cancellation as 
pleaded in the answer, and its annulment by issuance of a policy by another com- 
pany as pleaded in the answer; and (4) in denying appellant’s motion for a new 
trial. 

[1] There was no error in admitting the policy in evidence nor in denying the 
motion to strike the same from evidence. Upon examination of the pleadings and 
the testimony of Arthur R. Groocox, a motor vehicle inspector for the city of 
Los Angeles in charge of the motor vehicle division records of the board of 
public utilities, we find a prima facie basis for its reception in evidence founded 
on admissions of appellant in its first answer and upon such testimony, which suf- 
ficiently identified the policy as one issued by appellant company on September 8, 
1931, and filed September 18, 1931, with the board, in whose possession it had 
remained up to the time of trial. These conclusions apply with equal force to the 
claim of error in denying the motion for nonsuit and require a determination of 
that claim adverse to appellant’s contention. And for the same reason the claim 
that the court’s finding (No. VII) that such policy was duly issued is contrary to 
the evidence is not well taken. While there is a denial of execution and issuance 
of this policy by appellant in its amended answer and evidence that it was signed 
by a subagent of the legally appointed agent, there was in evidence before the 
court testimony and documentary proofs showing recognition of the policy by 
appellant sufficient to sustain the finding that such policy was duly issued by it. 
The company may not absolve itself from liability for a contract which it has 
authorized or ratified, although the contract may have been secured by a person 
not an agent or solicitor in the full meaning of section 633 of the Political Code. 
Frasch vy. London & Lancashire F. Ins. Co., 213 Cal. 219, 2 P.(2d) 147. 

This brings us to the more serious and difficult question as to the sufficiency 
of the evidence to support the finding that such policy was in full force and effect 
on December 6, 1931, on which date the accident herein complained of occurred. 
This question is brought sharply into issue by the special defenses, and was the 
center around which much evidence, both oral and documentary, was introduced. 
Upon the evidence the court found that the policy was in force at the time of the 
accident, that it had not been previously canceled by appellant, and that it had 
not been annulled and rendered void by reason of the assured taking out a policy 
of insurance with another company prior to the accident without having permis- 
sion of appellant so to do indorsed on said policy. 


The probative facts, established without apparent dispute, upon which the 
court made its findings of these ultimate facts are substantially as follows: B. K. 
Elgin, residing in Indianapolis, Ind. from July 1, 1931, to June, 1932, was the 
agent in California of appellant company, a foreign corporation, and was licensed 
as such under the provisions of section 633 of the Political Code as it then 
existed. He had one George O’Hara of San Francisco acting in California as his 
subagent, who, on September 8, 1931, executed as agent of appellant the policy 
here in question, bearing number 80070, and the same was filed with the board of 
public utilities of the city of Los Angeles on September 18, 1931, in accordance 
with provisions of an ordinance regulating passenger carrying vehicles. The issu- 
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ance of this policy being reported by O’Hara to Elgin at Indianapolis, the latter 
wired to the board on September 28th that the policy was issued without permis- 
sion of the company or of Elgin, and that such issuance was not acceptable. On 
September 29th, by direction of the secretary of the company, Elgin sent a tele- 
gram to the board, signing the company’s name thereon, stating: “Please cancel 
Mercer policy 80070, issued September eighteenth favor Red Top Cab Company 
Los Angeles cancellation effective as of noon October thirtieth cancelled account 
of hazardous risk and on prohibitive list of this company confirmation by air mail.” 
This telegram was followed by air mail letter of September 29th copying and con- 
firming the telegram. 

On October 30th, while in Los Angeles, Elgin delivered a letter to the board 
in which he stated in reference to the cancellation of the Mercer policy: “I readily 
understand that you are right in the premises in not accepting a wire cancellation 
and agree that you have a right to insist upon a confirmation of such wire by let- 
ter, which I failed to give you. This letter, however, will serve as a cancellation 
notice of said policy effective thirty days from date. However, I am insuring the 
Red Top Cab Company in the Prudential Casualty and Surety Company of St. 
Louis, Missouri, effective as of November lst and I trust you will permit me to 
take up the Mercer policy as soon as the Prudential policy is approved by your 
Board.” This letter was signed “Mercer Casualty Company of Celina, Ohio, By 
B. K. Elgin, Special Representative.” Elgin was at the same time the agent of 
Prudential Casualty & Surety Company in California, and on November 1, 1931, 
he issued a similar policy of the latter company, numbered A U 38951, covering 
the same risks and in favor of the same assured, although at that time the latter 
company was not on the approved list of insurance carriers of the board of public 
utilities of Los Angeles, authorized to write insurance covering public liability 
risks as provided in the city ordinance. The policy does not appear in evidence 
herein. The assured continued to pay the premiums to Elgin, who occupied the 
dual capacity of agent for both companies, from November 1, 1931, no part 
thereof having been paid to the appellant company by its agent, Elgin, after 
November 1, 1931. 

On November 30th Elgin sent the following letter to the board of public 
utilities: “This will be your authority to extend the present Mercer Casualty Co. 
policy and/or Binder until January 1, 1932, for John P. Coyle, Receiver for Gen- 
eral Cab Co. DBA Red Top Cab Company. In the meantime I anticipate having 
the Prudential Casualty & Surety Company approved and will file their policy 
thereby relieving the Mercer Casualty Co. from any liability whatsoever in con- 
nection with this risk.” It was signed “Mercer Casualty Company by B. K. Elgin, 
Representative.” On December 6th the accident herein occurred. On December 10th 
appellant, from its office in Celina, Ohio, wired to the board requesting advice as 
to the effective date of termination of its policy No. 80070, to which the board 
replied on December 11th that the policy had been extended to January 1, 1932, 
by B. K. Elgin. On December 14th the Prudential Casualty & Surety Company 
filed with the board its application to write insurance under the ordinance, and on 
December 29th a license so to do was granted, and on December 30th policy No. 
A U 38959 of such company was countersigned by B. K. Elgin as agent, cover- 
ing the same risks of the same assured, and was filed with the board. 


The policy issued by appellant contained provisions allowing cancellation 
thereof by the company upon five days’ previous notice in writing to the assured, 
if cancellation is sought on the ground of failure to pay premiums or for extra 
hazardous conditions due to conduct of the assured, and for other causes upon 
thirty days’ previous notice in writing to the assured and the filing of a duplicate 
thereof within said time limit with the board of public utilities of the city of 
Los Angeles, stating the reasons therefor and the effective date thereof. We find 
no evidence herein of delivery of any notice of cancellation by appellant to the 
assured, but it appears in the testimony of B. K. Elgin that in the latter part of 
October, 1931, he had a conversation with Coyle, the assured, at the latter’s office 
in Los Angeies, in which conversation Elgin stated to Coyle that until the Pru- 
dential Casualty & Surety Company was approved by the board of public utilities 
he would let the Mercer Casualty Company’s policy remain on record as a matter 
of accommodation to the assured so as not to deprive him of his right to carry 
on the taxicab business in the interim before the Prudential Company would be 
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approved and its policy accepted by the board of public utilities. He further stated 
to the assured that the Mercer Company would not accept his business of insur- 
ance. Subsequent to November 1, 1931, claims for losses were reported by the 
assured to the adjuster of the Prudential Company and were adjusted and claims 
were paid by draft drawn on the Prudential Company during November and 
December, 1931. The claim of plaintiff herein against the assured was among those 
reported to such adjuster, and receipt thereof was acknowledged by the Prudential 
Company on December 18, 1931, and listed on its records by number. 

On March 31, 1931, appellant company made application to the board of 
public utilities of Los Angeles to write all claims of insurance within the juris- 
diction of that board. On the same date it applied to the insurance commissioner 
of California to approve and license the appointment of B. K. Elgin as its agent 
in California under the provisions of section 633 of the Political Code as it then 
existed. On July 1, 1931, a license was issued to B. K. Elgin by the insurance 
commissioner reciting that Elgin had complied with the provisions of section 633 
of the Political Code. That section required as a condition precedent to the issu- 
ance of a license to an insurance agent or solicitor that he present a duplicate 
power of attorney from the company authorizing him to act as such agent or 
solicitor. Under this appointment Elgin proceeded to act as such agent from his 
home office in Indianapolis, through subagents residing in California. He handled 
all public vehicle insurance business in California, accepted or rejected applications 
for policies submitted by his subagents, collected premiums and extended and can- 
celed policies, apparently having and freely using authority in all these respects 
Appellant’s application to the board for permission to do business recited that the 
general agents of the company were “Rutherford & Elgin.” By a written agency 
contract executed in January, 1931, the company had appointed Elgin as its agent 
in Indiana and in any part of the country in which the company was licensed, to 
receive applications for insurance and as agent to perform such other acts as he 
might be authorized to do. On October 28, 1931, appellant company, by its secre- 
tary, sent its letter to Elgin, while he was in Los Angeles, directing him to inform 
all his subagents in California and elsewhere that in the future no public pas- 
senger carrying business shall be “bound” by them for the Mercer Casualty Com- 
pany unless the same has first been referred to the company and accepted by them. 

[2] From all this and other evidence in the case it is made to clearly appear 
that Elgin was the general agent of appellant company for California, authorized 
to do anything in respect to the soliciting, writing, extending, or canceling of lia- 
bility policies which the company itself might do. Bank of Anderson v. Home Ins. 
Co., 14 Cal. App. 208, 111 P. 507. 

[3-6] The powers of an agent for an insurance company are, as a general 
rule, governed by the general law of agency. His powers are varied by the char- 
acter of the functions he is employed to perform. He may be a general agent 
with general powers, or his powers may be limited by the company. He possesses 
such powers as have been conferred by the company or as third persons have a 
right to assume he possesses under the circumstances of the case; and as a gen- 
eral rule his powers, as to those dealing with him, are determined by the nature 
of the business entrusted to him and are prima facie coextensive with its require- 
ments. Frasch v. London & Lancashire F. Ins. Co., supra. Ordinarily a general 
agent is one who has all the powers of his principal as to the business in which 
he is engaged, except as limited by the company to whatever it deems expedient. 
But in the absence of notice, actual or constructive, to the insured of any limita- 
tions upon such agent’s authority, a general agent may bind the company by any 
acts, agreements, or representations that are within the ordinary scope and limiis 
of the insurance business intrusted to him, although they are in violation of pri- 
vate instructions or restrictions upon his authority. 32 C. J. 1066; Cooley, Briets 
on Law of Insurance, vol. 1, p. 345. And it may be stated as a rule that where an 
agent has power to issue a policy in the first instance he has the power also to 
renew such policies (Cooley, Briefs on Law of Insurance, vol. 1, p. 348): and as 
a corollary proposition he has power to extend the term of such policies. 

[7] Measured by these rules, applied to the probative facts above stated, we 
are satisfied that the court did not err in finding the ultimate fact of noncancella- 
tion as of a date prior to the accident herein. Elgin, as general agent, gave to the 
board a notice of cancellation on September 29, 1931, gave another written notice 
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of cancellation to the board on October 30, 1931, but gave no written notice of 
cancellation at any time to the assured. On November 30, 1931, he gave to the 
board a written notice of extension of appellant’s policy to January 1, 1932, and 
informed the assured that such policy would remain on record until the Prudential 
policy was approved by the board. In so far as concerns the board of public 
utilities and Coyle, the assured, and plaintiff herein, who was one of the potential 
beneficiaries under the policy and for whose benefit and protection it was required, 
approved and accepted, these acts of the general agent, Elgin, were the acts of 
the company and binding on it. Thereon the trial court correctly found that the 
policy issued by appellant had not been canceled pricr to the date of the accident 
herein. 

[8-10] This leaves for solution the problem presented by the evidence relating 
to the issuance and use of the Prudential policy. The policy issued by appellant 
contained a provision to the effect that, with permission indorsed thereon, the 
assured may carry other insurance against loss or damage covered by such policy, 
in which case such loss should be prorated among the policies. Appellant in its 
answer alleged that the Prudential policy was issued to the assured without per- 
mission of appellant, and thereby rendered the policy of the Mercer Company 
“null and void.” The court found upon conflicting evidence that it was not true 
that the Prudential policy was issued to or received by the assured, and that it 
was not true that the Mercer policy was null and void because of the issuance of 
any such policy. 

It is patent that the claim asserted by appellant in its special defense, that 
issuance and acceptance of another policy on the same risk would render appel- 
laut’s policy null and void, is not well founded. The terms and language of the 
policy do not support such defense. However, on this appeal the appellant has 
transmuted the claim thus presented by its answer into a claim that the issuance 
to and acceptance by the assured of the Prudential policy operated as a matter of 
law to release appellant from the obligations on its policy, under the general rute 
atinounced in some cases to the effect that an insurance policy is in effect canceled 
when another: policy is substituted for it. This rule cannot of course operate with- 
out the necessary facts showing a substitution. The court below, on a conflict of 
evidence, found that no policy of the Prudential Company was issued to or received 
by the assured prior to the date of the accident herein. There is ample and sub- 
stantial support for such finding in the evidence. This court may not go behind 
that finding, nor substitute another of its own. Furthermore, we are not unmindful 
of the fact that the Prudential Company had no license to furnish public liability 
insurance in Los Angeles until December 29, 1931, and that no policy of that 
company was actually substituted for the Mercer policy in the records of the board 
of public utilities until this last-mentioned date. In the meantime, respondent had 
suffered her injuries at the hands of the assured on December 6, 1931, at a time 
when the Mercer policy was still on file in the office of the board of public utilities, 
standing as the sole authority for the continued existence of the license of the 
assured to operate his taxicabs in Los Angeles. The ordinance of the city of Los 
Angeles in evidence herein required the owner of the taxicabs which he sought to 
operate in the city as passenger carrying vehicles to file with the board of public 
utilities and keep in effect a policy of insurance, insuring the public against loss 
or damage that may result from the operation of such vehicles, or in lieu thereof 
a bond of certain character and with specified conditions. The policy executed by 
appellant and filed under this ordinance provided that it shall inure to and be for 
the benefit and protection of any one who shall sustain damage or injury by 
reason of the negligence on the part of the driver or operator of the assured’s 
vehicles while being operated as passenger carrying vehicles. Respondent was 
injured under the circumstances just stated. Regardless of the acts of the assured 
in respect to the manipulations of the two insurance policies by the agent in his 
dual capacity as agent of both companies, respondent, as the injured party, is 
entitled to recover against the insurance company whose policy constituted the 
subsisting basis on which the assured’s license to operate was founded at the date 
of injury. It follows that the motion for new trial was properly denied. 

_ The appeal from the order denying a motion for new trial is dismissed. The 
judgment is affirmed. 

We concur: Stephens, P. J.; Crail, J. 
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CARDOZA v. WEST AMERICAN COMMERCIAL INS. CO. Civ. 5280. 
District Court of Appeal, Third District, California. April 26, 1935. 
44 Pacific Reporter (2d) 668. 
3. INSURANCE. 


Insurer had burden to prove allegation that automobile casualty policy was 
avoided on ground that automobile was being used at time of accident to convey 
passenger for hire. f 

(For other cases, see Insurance, Dec. Dig. § 646[334].) 

4. INSURANCE. 

Conflicting evidence held to support finding that automobile was not being 
used at time of accident to convey passenger for hire within provision of auto- 
mobile casualty policy exempting insurer from liability. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Superior Court, Stanislaus County; J. C. Needham, Judge. 

Action by Joe V. Cardoza against the West American Commercial Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Len H. Honey, of Stockton, for appellant. 

Hawkins & Hawkins, of Modesto, for respondent. 

Mr. Justice THompson delivered the opinion of the court. 

The defendant has appealed from a judgment which was rendered against it 
in a suit on an automobile casualty policy. It is contended the evidence fails to 
support the finding of the court and judgment. 

The defendant was the insurer of an automobile owned by the plaintiff. The 
policy contains a clause exempting the insurance company from liability for dam- 
ages resulting from an accident while the plaintiff’s automobile was being used to 
convey passengers for hire. June 20, 1931, while the plaintiff’s machine was being 
operated with his consent by his daughter, Belle Cardoza, a collision occurred with 
another automobile owned by J. W. Wheatley. Florence De Martini, who was 
then riding in the plaintiff’s car, was injured as a result of the accident. In a suit 
for damages against the plaintiff and his daughter for personal injuries received 
as a result thereof, Miss De Martini recovered judgment against the plaintiff for 
the sum of $5,698.17, and costs of suit. This action was then commenced for 
reimbursement against the insurance carrier. The cause was tried by the court 
sitting without a jury. Among the findings which were adopted by the court 
favorable to the plaintiff, was one which determines that the insurance policy con- 
tains a clause exempting the defendant from liability for an accident which 
occurs while the plaintiff's machine is being used to convey passengers for hire, 
but it was held that the car “was not at any time driven or operated * * * while 
carrying a passenger or passengers for consideration.” Judgment was accord- 
ingly rendered against the defendant. From that judgment this appeal was 
nerfected. 

[1-4] The only question raised on appeal is whether there is substantial evi- 
dence to support the finding that the automobile was not being used at the time 
of the accident to convey a passenger for consideration. After carefully reading 
the entire record we are satisfied the evidence adequately supports the finding in 
question and that the judgment should therefore be affirmed. On appeal the rules 
applying to the determination of the sufficiency of the evidence to support the 
findings and judgment are all favorable to the prevailing party. Every reasonable 
inference that may be drawn from the record as a whole must be resolved in sup- 
port of the judgment. When the testimony is conflicting, as it is in the present 
case, the weight of the evidence and the credibility of witnesses are questions for 
the determination of the trial court and its conclusions regarding those matters 
may not be disturbed on appeal in the absence of a clear abuse of its discretion. 
2 Cal. Jur. 879, § 515. In this case there is a hopeless conflict of evidence between 
the testimony of different witnesses, and sometimes a conflict of evidence appears 
to exist between different statements of the same witness. All these inconsistencies 
must be resolved in favor of the respondent. In determining whether the record 
adequately supports the finding that the plaintiff’s car was not being used at the 
time of the accident to convey a passenger for hire, we observe that some of the 
witnesses were apparently intellectually sluggish. The burden was on the defend- 
ant to prove its allegation that the policy was rendered void for the reason that the 
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car was being used at the time of the accident to convey a passenger for hire. It 
was not a question as to whether some compensation had been paid to the daugh- 
ter of the plaintiff in previous years for conveying a passenger, although that fact 
might throw some light on the vital question as to whether it was being used for 
that purpose at the time of the accident. That circumstance was trivial. Such 
evidence regarding former transactions in a previous year is of small value. It 
is not charged that the plaintiff received pay for the use of his machine to convey 
passengers. The ladies who were involved in this accident had been employed in 
the cannery only nine days prior to the accident. They were friends. They ate 
their lunches together. It does not appear to have been the regular procedure for 
Belle Cardoza to always carry Florence De Martini to and from the cannery. In 
response to the question, “How many times did you take Miss De Martini to and 
from work in 1930,” Belle Cardoa said, “I just brought her from work a couple 
of times at night.” She testified positively that she had not received any money 
from Miss De Martini for conveying her to or from the cannery during the season 
of 1931, when the accident occurred, or for conveying any other passenger, either 
during that season or at any other time, and that she never had any intention of 
charging her for that service. She does say that after the accident occurred, the 
brother of Miss De Martini one day brought $1.50 to the Cardoza home, saying 
it was “some money that the lawyer sent me over to bring you.” She told him 
that “nobody owes me any money.” He left the money on the table, but she 
promptly returned it. In support of the judgment, the trial court may have rea- 
sonably assumed that some one was trying to pay her some money so as to set 
up the defense to the policy that it was rendered void by accepting pay for con- 
veying a passenger. It appears without conflict that no money was actually paid 
for conveyance in the machine in the year 1931. But it is contended that the evi- 
dence shows that Miss Cardoza took her friend to and from the cannery with the 
understanding that she was to be paid. In fact Miss De Martini testified that 
on the day of the accident she said to Belle Cardoza, “Tomorrow is pay day and 
I will pay you,” and that she replied, “That is all right.” The subject of paying 
for the ride was not mentioned between them before that occasion. Miss Cardoza 
denies that this was said. The record fails to disclose the inflection with which the 
reply was made. Miss De Martini testified that she understood it to mean that 
she was not expected to pay for her conveyance; that when she offered to do so, 
Miss Cardoza, in effect, said, “That (riding with me) is all right, I don’t expect 
you to pay for it.” On cross-examination regarding that subject, Miss De Martini 
said : 

“Q. * * * When you said to her ‘Today is pay day and I will pay you’, and 
she said, ‘That is all right’, what were you going to pay her for? A. Well I guess 
I wasn’t going to pay her. * * * I wasn’t going to pay her if she said it was all 
right. * * * If she didn’t want anything I couldn’t very well pay her. * * * 

“Q. You understood from that that she wasn’t going to make any charge for 
transporting you, is not that it? A. Yes.” 


While Miss De Martini did testify that she had paid for her transportation 
the year previous to the accident, she also testified in that regard: 

“Q. Can you recall any time in 1930 that Belle Cardoza took you to the can- 
nery? * * * A. I know I came home with her but I don’t remember going (to the 
cannery with her). 

“Q. Now, do you recall of ever paying her any moneys in 1930? * * * A. No, 
1 can’t recall.” 


[5] There was an effort to impeach Miss De Martini by showing that she had 
previously said she had paid Miss Cardoza for conveying her to the cannery in 
1930, and that she had signed her complaint which was filed for damages for her 
personal injuries received in the accident, containing the statement that she had 
paid for her conveyance. But we are mindful of the fact that many persons who 
are not familiar with legal proceedings carelessly sign documents without knowing 
what statements they contain. At least the credibility of the witness, and the 
Question regarding her impeachment, were questions almost exclusively for the 
determination of the trial court. Even though this court might have reached 
another conclusion regarding the expectation of Belle Cardoza to receive pay for 
transporting her friend to or from the cannery at the time of the accident, we 
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are unable to say that the trial judge was not reasonably warranted in deciding 
that no such agreement existed. 

The judgment is affirmed. 

We concur: Pullen, P. J.; Plummer, J. 


COLLARD y. UNIVERSAL AUTOMOBILE INS. CO. No. 6113. 
Supreme Court of Idaho. May 7, 1935. 
Rehearing Denied June 4, 1935. 
45 Pacific Reporter (2d) 288. 
1. INSURANCE. 

Provision of automobile liability policy giving injured person cause of action 
against insurer for recovery of judgment against insured creates primary liability 
against insurer in favor of injured person, of which insured cannot by any act 
of his divest injured person. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2. INSURANCE. 

Judgment for insurer, in action on automobile liability policy brought by 
driver of automobile, was not res judicata as to rights of injured person who had 
secured judgment against driver and who was not party of record in action. 

(For other cases, see Insurance, Dec. Dig. § 61614.) 

5. INSURANCE. 

Judgment for insurer, in action on automobile liability policy brought by 
driver of automobile involved in accident, was not res judicata as to injured per- 
son who was not party of record, because of his appearance as witness, some 
consultation among his attorneys and those of driver, some contribution in expense 
of appeal, and assistance in preparation of briefs. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

10. INSURANCE. 

Insurance company may waive any provision in policy for its protection -by 
acts or conduct of its agents, within scope of their authority, and be estopped 
from availing itself of violation of terms of policy, notwithstanding clauses in 
policy that company shall not be bound by any such conduct or representations of 
its agents. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

11. INSURANCE. 

Insurance company may elect, through agent, to continue insurance with new 
owner, although policy provides it should be void for change of ownership. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

12. INSURANCE. 

Generally, especially in view of statute providing for writing of insurance 
only through resident licensed agents, agent of foreign insurance company who 
has power to solicit and take applications, collect premiums, and countersign and 
deliver policies may bind his principal by oral contract of insurance, or may waive 
policy requirement of written consent of company to assignment of policy, and 
company is estopped from denying authority to make such waiver, especially when 
such consent is wholly due to acts of agent and not of insured (Code 1932, §8§ 
40-901, 40-902). 

(For other cases, see Insurance, Dec. Dig. §§ 131[2], 375[2].) 

13. INSURANCE. 4 

General agent of insurer who signed and delivered policies, received accident 
reports, accepted policies for cancellation, canceled policies, and made premium 
refunds, had authority to waive provision avoiding automobile liability policy for 
change of ownership of automobile (Code 1932, §§ 40-901, 40-902). 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

14. INSURANCE. 

Where conditional buyer and seller of automobile went to general agent of 
insurer to transfer automobile liability policy, explaining that sale would be com- 
pleted on following Monday, and agent told them to bring in policy when deal was 
completed and that policy would be in force in interval, insurer waived provision 
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avoiding policy for change of ownership, and policy was continued in force under 
changed conditions. 

(For other cases, see Insurance, Dec. Dig. § 383.) 

Appeal from District Court, Ada County; Chas. F. Koelsch, Judge. 

Action by Irving R. Collard against the Universal Automobile Insurance Com- 
pany for recovery of judgment under insurance policy. From a judgment for 
plaintiff and an order refusing a new trial, defendant appeals. 

Affirmed. 

Martin & Martin, of Boise, for appellant. 

Carl A. Burke, E. B. Smith, J. W. Galloway, and Willis C. Moffat, all of 
Boise, for respondent. 

BuncE, Justice. 

The record discloses substantially the following facts: On February 8, 1930, 
William P. Gilderoy was the owner of a Chrysler automobile and secured a policy 
of insurance from appellant thereon, insuring him against public liability. On 
May 23, 1930, while the policy was in full force and effect, Gilderoy sold the 
automobile to D. N. Peterson, under a conditional sales contract. As part of the 
transaction, Peterson delivered his check in the sum of $100 to Gilderoy, and, it 
appears that, in the event the check was not honored on Monday the 26th, the 
day it was to be presented to the bank on which drawn, or in the event that the 
Commercial Credit Company refused to finance or purchase the conditional sales 
contract as the parties contemplated, Peterson was to return the automobile. The 
check was paid, and the conditional sales contract was purchased by the Commer- 
cial Credit Company. Peterson took possession of the automobile on the 23d day of 
May immediately after the preliminary negotiations. In the morning of the follow- 
ing day, Saturday, May 24, Peterson went to Gilderoy’s place of business to 
inquire about the insurance on the car. Gilderoy and Peterson then went to the 
ofice of Joseph T. Gallagher, local agent of appellant, at which time Peterson told 
Gallagher “that I wanted that the insurance be transferred before I made a trip 
to Boise which I wanted to make” and informed Gallagher of the agreement with 
relation to the purchase of the car, the contract, and of the transaction generally 
that he had made with Gilderoy, and further that the deal would be concluded on 
the following Monday. Gilderoy testified that he accompanied Peterson to 
Gallagher’s office, at which time the following conversation was had with Gallagher : 

“QO. You did have a conversation about the insurance then? A. Yes, we did. 

“OQ. Who was present at that time? A. Mr. Peterson and Joseph T. Gallagher. 

“QO. Where did you have this conversation? A. At Gallagher’s office. 

“Q. Go ahead and state that conversation you had at that time. A. We asked 
that the insurance policy be transferred to Mr. Peterson, and explained to him 
how— * * # 

“Q. You said you explained to him— A. How the deal would be completed 
Monday morning. 

“Q. Just what did you say? A. We were telling him because we wanted to be 
sure the car was covered.” 

“We explained to him the the conditions of the contract and about the check 
being honored by the Commercial Credit Co., and the bank.” 

“We told him if the contract and the check was honored by the Commercial 
Credit Co., the deal would be concluded Monday. He said ‘All right, the policy 
will be in force.’ ” 

“It was understood that the policy would cover the car through Mr. Gallagher.” 

It is clear from the testimony of Peterson that he went to Gallagher’s office, 
and, after telling Gallagher he had made the deal with reference to the Chrysler 
automobile, told him that he wanted the insurance to be transferred before he 
made a trip to Boise, and that Mr. Gallagher then stated: “That will be all right, 
there is no use bringing the policy in now, I will fix it up Monday morning; 
bring the policy in Monday and I will fix it up after the deal is straightened up.” 

Peterson reiterated that he “wanted to be sure of insurance’ on the car.” 

Following the conversation with Gallagher, Peterson started for Boise in the 
Chrysler automobile, and on the way became involved in a collision with a truck 
in which respondent, Irving R. Collard, was riding, and which accident resulted in 
Personal injuries to respondent. 

On January 27, 1931, respondent commenced an action against Peterson for 
damages as the result of the personal injuries sustained by him in the accident 
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and secured a judgment in the amount of $1,101.40. On April 8, 1932, execution 
was issued on the judgment, which was returned unsatisfied. 


On September 9, 1931, Peterson brought suit against appellant seeking to 
recover the amount of the judgment above mentioned and also the amount of 
another judgment recovered by Frank Collard against him, also growing out of 
the same accident. Peterson also sought to recover in the action his attorney fees 
and costs incurred in defending the two Collard suits. Right to recovery in the 
action brought by Peterson was based on the theory that Gilderoy, under the facts 
with relation to the sale of the automobile, was the owner thereof at the time of 
the accident, and that Peterson was entitled to recover under the following clause 
of the policy: “In addition to the Assured named in this policy, such insurance as 
is granted under Item 1 and/or Item 2 shall be available, in the same manner and 
under the same conditions and to the same extent as it is available to the Assured 
named herein, to any person or persons, except chauffeurs and domestic servants, 
while riding in or legally operating the automobile covered by this policy, and to 
any person, firm or corporation legally responsible for the operation thereof; but 
only while it is being used for the purposes specified in Statement 7 of the 
‘Schedule of Statements’ and with the consent of the Assured named herein; or, 
if such Assured is an individual, of an adult member of his household who is 
not a chauffeur or domestic servant.” 


The district court in that action at the close of plaintiff Peterson’s evidence 
entered a judgment of nonsuit and dismissed the action, and upon appeal the 
trial court’s judgment was affirmed. Peterson v. Universal Automobile Ins. Co., 
53 Idaho, 11, 20 P.(2d) 1016. 


The case at bar was commenced by respondent, Irving Collard, against appel- 
lant, under the provisions of the policy relating to the right of action of an 
injured person after obtaining judgment against an assured and after an execution 
thereon has been returned unsatisfied; the provision reciting: “It is understood 
and agreed that the Insolvency or Bankruptcy of the Assured or other persons 
entitled to benefit hereunder shall not release the Company from the payment of 
damages for injuries or loss occasioned during the life of the policy. In case 
execution against the Assured or such other defendants is returned unsatisfied in 
an action brought by the injured (or if death results from the accident, by such 
other parties in whom the right of action vests) an action may be maintained by 
the injured person (or such other parties in whom the right of action vests) 
against the Company for the amoynt of the judgment of said action not exceeding 
the amount of the policy.” 


The present action is based upon the theory that, assuming there was such a 
transfer of ownership of the automobile as to avoid the policy under the pro- 
visions contained therein, providing: “All rights hereunder are strictly persoial to 
the Assured named in this policy, and this policy shall terminate immediately if 
there is any change, voluntarily or otherwise, in the ownership or interest of 
such Assured in this policy or in the automobile insured hereunder”; and, “No 
erasure or change appearing in this policy as originally written, and no alteration, 
change or waiver of any of its terms, provisions or conditions, shall be valid 
unless made by written endorsement attached hereto and countersigned by a duly 
authorized agent of the Company; nor shall notice to or the knowledge of any 
officer of the Company or of any agent or other person received or acquired 
before or after the date of this policy be held to effect a waiver, change or 
alteration. of any part of this contract,” nevertheless such provision is waived, and 
appellant is estopped from claiming nonliability in view of the statements and 
conduct of its local agent, Gallagher. 

At the close of respondent’s testimony, appellant made a motion for nonsuit, 
and at the close of all the evidence renewed its motion and also made a motion 
for an instructed verdict, which motions were denied. The case was tried to the 
court and a jury, and resulted in a verdict in favor of respondent, upon which 
judgment was entered. Thereafter appellant moved for a new trial, which motion 
was denied. This appeal is taken from the judgment and the order overruling 
appellant’s motion for a new trial. 


Appellant has enumerated some 21 assignments of error, and many of these 
are divided into subassignments. We will not attempt to consider each and every 
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assignment separately, but will consider those propositions which are determinative 
of this case. 

Many of appellant’s assignments of error are based upon its proposition that 
the judgment in the former case, Peterson v. Universal Automobile Ins. Co., 
supra, is res judicata of respondent’s rights, and that it constitutes a bar to this 
action and estops respondent. The argument is to the effect that under the pro- 
visions of the policy respondent’s rights are no greater nor higher than those of 
Peterson, and presents the question of the injured party’s rights, after recovery 
of judgment against the insured and the return of execution thereof unsatisfied, 
under the provisions of the policy, heretofore quoted, giving an injured party a 
cause of action against the insurer for the recovery of his judgment. 

[1] It has been determined that such a clause creates a primary liability 
against the insurer in favor of persons injured or damaged, of which the assured 
cannot by any act of his divest the injured party, and the considerations stated 
make the reason for such conclusion apparent. As is said in Watson v. Royai 
Indemnity Co. (D. C.) 56 F.(2d) 409, 412: “The injured person and the insured 
are hostile parties. The injured person is claiming damages directly of the insured, 
and only contingently of the company. The insured is trying to save his own skin.” 
Finkelberg v. Continental Casualty Co., 126 Wash. 543, 219 P. 12; Gugliemetti v. 
Graham, 50 Cal. App. 268, 195 P. 64. 

|2, 3] It appears that respondent herein and appellant are not in privity in 
the sense that that term is used with relation to respondent being barred by the 
iudgment rendered in the suit between Peterson and appellant, and it likewise 
appears from the record that respondent was not a party of record in the former 
action. In order to make a judgment obtained in one action conclusive in another, 
it must appear that the former was rendered in an action between the same parties, 
or between those in privity with parties to the former action. 34 C. J. 756, § 1165; 
34 C. J. 811, § 1229; 34 C. J. 973, § 1391; 34 C. J. 984, § 1405. 


[4, 5] It is urged, however, that respondent assumed such control over, and 
took such a part and interest in, the action between Peterson and appellant that 
the judgment obtained therein is binding upon respondent. While the record dis- 
closes that respondent may have taken some part in the former suit, there was 
proof submitted in the present case as to the nature of respondent’s connection 
therewith, and the court permitted the jury to determine the question of whether 
or not respondent’s participation was sufficient to constitute the judgment in the 
former action a bar to the second action brought by respondent, which question the 
jury answered in favor of respondent. The evidence with relation to respondent’s 
participation in the Peterson suit is to the effect that respondent appeared as a 
witless; some consultation among attorneys for Peterson and respondent; some 
contribution in the expense of the appeal taken; and assistance in preparation of 
briefs on appeal. It is generally necessary that a person, not a party to a pending 
suit, in order that such suit constitute res judicata, appear openly in the case to 
the knowledge of the adverse party, and it is not sufficient to bind him that he 
merely advised or aided in the trial, gave evidence, contributed to the expense, or 


otherwise aided therein in such respects. 34 C. J. 1007, § 1427; 34 C. J. 1009, § 
1431. 


“In order that a person not technically a party to a judgment may claim the 
judgment as having the effect of res judicata in his favor, it is generally neces- 
sary that he should appear openly in the case to the knowledge of the adverse 
party. The right to intervene in an action does not, in the absence of its exercise, 
subject one possessing it to the risk of being bound by the result of the litigation. 
So mere knowledge cf a suit by a person and the giving of assistance through 
counsel in preparing briefs will not make the judgment binding on him. Nor will 
the mere fact that a person not a party to a pending suit employs counsel to 
assist in the defense thereof make him a party or privy to such proceedings, nor 
estop him from questioning the issues determined therein. * * *” 15 R. C. Le 
484, p. 1011; Litchfield v. Crane, 123 U. S. 549, 8 S. Ct. 210, 31 L. Ed. 199; Rum- 
“ Chemical Works v. Hygenic Chemical Co., 215 U. S. 156, 30 S. Ct. 45, 54 

Ed. 137; Handlan v. Wycoff, 293 Mo. 682, 240 S. W. 458; Womach v. City of 
St Joseph, 201 Mo. 467, 100 S. W. 443, 10 L. R. A. (N. S.) 140; Gerwein v. 
McDonnell, 54 N. D. 509, 209 N. W. 986; Burns v. Baldwin-Doherty Co., 132 Me. 
331, 170 A. 511; Stonecipher v. Keane, 268 Pa. 540, 112 A. 233. 
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[9] It is further contended that the court abused its discretion and erred in 
overruling and denying appellant’s motion that its plea in abatement be heard by 
the court without a jury. In our opinion the court did not abuse its discretion in 
this regard, in view of the provisions of I. C. A. § 7-106, providing as follows: 
“The court in its discretion may order the issues raised by plea of another actioi) 
pending, or of former adjudication, to be separately tried prior to any trial of the 
other issue in the case.” 

{10] This action was commenced under the provisions of the policy, hereto- 
fore referred to, giving a right of action to an injured person after obtaining 
judgment against the insured and after execution thereon is returned unsatisfied, 
upon the basis that a transfer of the ownership of the Chrysler automobile had 
been made from Gilderoy to Peterson prior to the collision, and that the pro- 
vision of the policy relating to change of ownership had been waived and appel- 
lant was estopped by and through the statements and conduct of Mr. Gallagher, 
its local agent. Appellant urges that there was no waiver of the change of owner- 
ship provision of the policy. This court has heretofore held: “An insurance com- 
pany may, however, waive any provision in a policy for its protection by acts or 
conduct of its agents, within the scope of their authority, and be estopped from 
availing itself of a violation of the terms of the policy, notwithstanding clauses in 
the policy to the effect that the company shall not be bound by any such conduct 
or representations of its agents. [Citing cases.]” Farmers’, etc., Bank vy. Hartford 
Fire Ins. Co., 43 Idaho, 222, 223, 253 P. 379, 382. 

{11] An insurance company may eiect, through its agent, to continue insur- 
ance with a new owner, although the policy provides it should be void for change 
of ownership. State Central Sav. Bank vy. St. Paul Fire & Marine Ins. Co., 184 
Iowa, 290, 168 N. W. 201; Sheets v. Iowa State Ins. Co., 153 Mo. App. 620, 135 
S. W. 80; Continental Ins. Co. v. Bair, 65 Ind. App. 502, 114 N. E. 763, 116 
N. E. 752. 

[12-14] With reference to the authority of appellant’s agent, appellant 
admitted by its answer that he was “its duly authorized agent at Weiser, Idaho, 
with authority from defendant to sell and issue policies of insurance such as” 
the one concerned herein, and that “the defendant through its agent Joseph T. 
Gallagher at Weiser, Idaho, made executed and delivered to William P. Gilderoy 
‘ts said policy of insurance.” In addition, there is evidence in the record that 
Gallagher at Weiser, Idaho, made, executed and delivered to William P. Gilderoy 
policies, received reports of accidents under policy clauses requiring reports to 
be made to appellant, accepted policies for cancellation, canceled policies, and 
made refunds of premiums. It has been generally held, especially in view of 
statutes similar to I. C. A. §§ 40-901 and 40-902, providing for the writing of 
insurance only through licensed agents residing within the state, that an agent 
of a foreign insurance company who has power to solicit and take applications, 
collect premiums, and countersign and deliver policies, may bind his principal 
by an oral contract of insurance, or may waive a policy requirement of written 
consent of the company to an assignment of the policy, and the company 1s 
estopped from denying authority to make such waiver, and especially when such 
consent is wholly due to acts of the agent and not of the insured. Henry Clay 
Fire Ins. Co. v. Grayson County State Bank, 239 Ky. 239, 39 S.W.(2d) 482; 
Sheets v. Iowa State Ins. Co., supra; Bealmer v. Hartford Fire Ins. Co. (Mo. 
App.) 193 S. W. 847; Prichard v. Connecticut Fire Ins. Co. of Hartford (Mo. 
App.) 203 S. W. 223; Ferguson v. Home Ins. Co. at New York, 208 Mo. App. 
422, 236 S. W. 402; Maryland Casualty Co. v. McTyier, 150 Tenn. 691, 266 S. W. 
767, 48 A. L. R. 1168. 

The evidence was sufficient to justify the finding of the jury to the effect 
that appellant, through its agent, had full knowledge of all the facts of the 
change of ownership, and, being in possession of such knowledge, through its 
agent, waived the provision of the policy with reference to change in ownership, 
= the legal effect was to continue the policy in force under the changed con- 

itions. 

We have examined the instructions and find no reversible error. An 
examination of the entire record convinces us that there was sufficient com- 
petent evidence to support the jury’s verdict. The judgment is affirmed. Costs 
awarded to respondent. 

Givens, C. J., and Holden and Ailshie, JJ., and Rice, District Judge, concur. 





Auto. ] Shedd v. Automobile Ins. Co. et al. 


SHEDD v. AUTOMOBILE INS. CO. et al. No. 26485. 
Supreme Court of Indiana. June 14, 1935. 
Sa: 196 Northeastern Reporter 227. 
5. INSURANCE. 

Automobile liability insurance contract as whole must be construed as any 
other contract and language thereof accorded its popular and usual significance. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

6. INSURANCE. 

Neither party to unambiguous insurance contract can be favored in construc- 
tion thereof. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

7. INSURANCE. 

Where insurance contract contains mutual stipulations, each must be construed 
favorably to party entitled to claim its benefit. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8. INSURANCE. 

Presumption is that parties to automobile liability insurance contract intended 
to comply with statutory provisions, prohibiting issuance of permits for operation 
of automobiles to persons under 16 years of age in first and second class cities 
and permission by owners of such vehicles for them to be driven by persons with- 
out legal right to do so or in violation of statute (Burns’ Ann. St. 1933, §§ 47-408, 
47-424). 

(For other cases, see Insurance, Dec. Dig. § 646[3%4].) 

9, INSURANCE. 

Complaint, in action on automobile liability insurance contract to recover money 
expended by insured in settlement of action against him for damages occasioned 
by his automobile while being driven by his 15 year old son, with plaintiff's knowl- 
edge and consent, in violation of contract and statute, stated no liability of insurer 


(Burns’ Ann. St. 1933, §§ 47-408, 47-424). 
(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Superior Court, St. Joseph County; J. Fred Bingham, Judge. 

Action by Hugo B. Shedd against the Automobile Insurance Company and 
others. From a judgment sustaining a demurrer to the complaint, plaintiff appeals. 

Transferred from the Appellate Court on account of constitutional question 
involved, section 4-217, Burns’ 1933. 

Affirmed. 

John G. Yeagley, of South Bend, for appellant. 

Parker, Crabill, Crumpacker & May, of South Bend, for appellees. 

Hucues, Judge. 

This was an action by appellant against appellees to recover upon a contract 
of insurance for money expended by appellant in the settlement of an action 
brought in the St. Joseph circuit court against appellant by Harvey S. Mohler for 


damages occasioned by appellant’s automobile, driven by his son, colliding with an 
automobile driven by Mohler. 


_It is shown by appellant’s complaint that he was the owner of an automobile, 
which was described in appellant’s complaint and contract of insurance; and that 
on the 29th of December, 1931, the appellant’s wife, Laura B. Shedd, and his son, 
Wayne Louis Shedd, age 15, with the knowledge and consent of appellant, drove 
said automobile on a public highway in St. Joseph county, Ind., west of the city 
of South Bend, known as route No. 20; that the said Wayne Louis Shedd was 
operating and driving said automobile, and, while doing so, he collided with an 
automobile driven by Harvey S. Mohler, causing damage to both of said cars; 
that the appellant and his family, including his son, Wayne Louis Shedd, lived in 
the city of South Bend. 

It further appears from the complaint of appellant that the said Harvey S. 
Mohler claimed said collision was caused by reason of the carelessness and negli- 
gence of Laura B. Shedd and Wayne Louis Shedd; that he instituted two actions, 
one for damages to personal property, and one for personal injuries; that the 
appellees denied liability under said insurance contract upon the sole and only 
ground that the automobile of appellant was being driven by appellant’s son, who 
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was under the age of 16 years, and that he did not have a special permit or author- 
ity of the secretary of state to drive said automobile; that the appellant and appel- 
lees entered into an agreement in order that appellant might effect a compromise 
and settlement with Mohler, and, under the terms of the agreement, the appellant 
was authorized to compromise and settle each of said causes of action of said 
Mohler without releasing the appellees from liability upon said indemnity or 
insurance contract, and thereupon a compromise settlement was made by appellant 
paying so much money to said Mohler. The present action was brought to recoup 
the amount paid out in making settlement of the two causes of action. 

The regular form policy of appellees contained a clause expressly excluding 
appellees from any liability or losses that might occur at a time when the automo- 
bile was being operated by any person in violation of law as to age or “under the 
age of sixteen years in any event.” By a rider, the policy was amended and the 
phrase “under the age of sixteen years” wherever it occurs in this policy was 
eliminated and “under the age of fourteen years” substituted therefor. 

The plaintiff averred in his complaint that by the express terms of the contract 
of insurance or indemnity the defendants knew that plaintiff's son was under the 
age of 16 years and authorized the plaintiff to permit and grant to his son the 
right and privilege of driving the automobile upon the streets and highways of 
the state of Indiana without in any way nullifying or affecting the liability of the 
defendants upon said insurance or indemnity contracts, and said modification so 
made at the time of the execution of said contract constituted a part thereof, and 
was as follows: “It is agreed that this policy is amended as follows: The phrase 
‘Under the age of sixteen years’ wherever it occurs in this policy is eliminated, 
and ‘Under the age of fourteen years’ is substituted therefor.” 

The appellees filed a demurrer to the complaint, which was sustained by the 
court. The appellant refused to plead further, and appealed from the ruling of 
the court on the demurrer. 

The demurrer was for insufficient facts to constitute a cause of action, and 
the memorandum was as follows: 

“1. That it is provided in the policy of insurance attached to the complaint that 
coverage under the policy of insurance shall exclude loss or damage caused by or 
occurring while the automobile insured was being operated by any person under 
the age limit fixed by law, while the complaint shows that the automobile, at the 
time of the accident causing the damage in question was being driven by the son 
of the plaintiff at a time when said son was fifteen years of age and was not 
licensed to drive an automobile as provided in Chapter 162 of the Acts of the 
General Assembly of the State of Indiana for the year 1929, appearing in the pub- 
lished Acts of 1929 at page 499 and in particular of Section Eight of said Acts, 
and of the Acts amendatory and supplemental thereto, and it appears in the com- 
plaint that said son was not driving said automobile exclusively for the purpose otf 
going to and returning from school. 

“2. It appears from the allegations of the complaint that the automobile of the 
plaintiff was being driven by the plaintiff’s minor son in violation of law and under 
the terms of the insurance, the policy of insurance did not cover accident or dam- 
age resulting from operation at a time when the automobile was driven in viola- 
tion of law. That no charges were made in the policy of insurance that prevented 
the defendants from insisting on and relying on the terms of the policy of insur- 
ance. That no conditions thereof were waived.” 

The only error assigned is that the court erred in sustaining defendant's 
demurrer to the plaintiff’s complaint. 

It was alleged in the complaint that appellant’s son was 15 years of age, and 
that Mrs. Shedd and her son, with the knowledge and consent of appellant, took 
appellant’s automobile and drove the same on a public highway west of the city 
of South Bend; that the son was driving and operating said automobile when the 
accident occurred. 

The appellees contend that no liability exists on their part under the contract 
of indemnity because plaintiff's automobile was at the time of the collision being 
driven by a son of appellant unler 16 years of age without a permit or license 
having been issued by the secretary of state as required by law. 

Section 8 of chapter 162, Acts 1929, vol. 8, section 47-408, Burns’ 1933, section 
11294, Baldwin’s 1934, as far as is material here, provides: ; 

“That the secretary of state may issue a permit to any person who is less 
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than sixteen (16) and over fourteen (14) years of age to drive or operate a 
motor vehicle on the highways of this state exclusively for the purpose of going 
to or returning from school, upon receipt of an application for such a permit. The 
application shall be countersigned by the father or mother and the proper school 
oficial of the school corporation in which such person is entitled to attend school, 
shall contain such information as may be prescribed by the secretary of state, and 
shall be sworn to before a notary public or other officer entitled to administer 
oaths. Upon receipt of such an application, the secretary of state shall cause an 
examination to be held to determine the ability of the applicant to drive or operate 
a motor vehicle, and may, in his discretion, issue a permit to such applicant. The 
permit shall prescribe the limits of the territory within which such motor vehicle 
may be operated: Provided, however, That no such permit shall be issued to any 
person who is less than sixteen (16) and over fourteen (14) years of age, who 
resides within the corporate limits of cities of the first or second class.” 

[1] We will first dispose of the contention of appellant that the section, just 
quoted from, is unconstitutional and void. It is appellant’s theory that section 8, 
supra, undertakes to grant rights and privileges to residents of certain portions and 
parts of the state which it denies to all of its citizens, who reside in cities of the 
first and second class, and therefore violates section 1 of the Fourteenth Amend- 
ment of the Constitution of the United States. It is also contended that said sec- 
tion violates section 23 of the Bill of Rights of the state of Indiana. We do not 
think it violates either provision. The purpose and meaning of the act is clear. 
The Legislature had in mind the congested traffic in cities of the first and second 
class, and the hazards incurred thereby to the public in general, and also the fact 
that the means of transportation to schools in such cities is more easily obtainable 
than in smaller places; that there is not that danger of congested traffic on the 
highways in the country, and in less populated cities and towns, when used by per- 
sons in driving to and from school as there is in cities of the first and second 
class, and hence the classification was made which prevented a permit to be issued 
to any person who is less than 16 and over 14 years of age who resides within 
the corporate limits of cities of the first and second class. 

(2, 3] The enactment of this legislation was an exercise of the police power 
of the state. If all persons are treated alike under the law and under the same 
circumstances, no person can be said to be deprived of the equal protection of the 
laws. Ex parte Converse, 137 U. S. 624, 11 S. Ct. 191, 34 L. Ed. 796; Caldwell v. 
Texas, 137 U. S. 692, 11 S. Ct. 224, 34 L. Ed. 816; Field v. Barber Asphalt Pav. 
Co., 194 U. S. 618, 24 S. Ct. 784, 48 L. Ed. 1142. The equal protection of the laws 
requires that the classification for legislative purposes must be reasonable, not 
arbitrary, and must rest upon some ground of difference having a fair relation to 
the object of the legislation, so that all persons in similar circumstances shall be 
treated alike. F. S. Royster Guano Company v. Virginia (1920) 253 U. S. 412, 
40 S. Ct. 560, 64 L. Ed. 989. The classification in the instant case is reasonable, 
and rests upon facts which have a fair relation to the objects of the legislation, 
nen pointed out, and all persons in similar circumstances are treated 
alike. 

_ [4] It has been held that section 23 of the Bill of Rights of the Constitution 
of Indiana prohibiting the granting of special privileges or immunities does not 
apply as against the exercise of a purely police power for the protection of the 
public. Ayres v. State (1912) 178 Ind. 453, 99 N. E. 730, Ann. Cas. 1915C, 549; 
Chicago, Terre Haute & Southeastern R. Co. v. Anderson (1914) 182 Ind. 140, 
105 N. E. 49, Ann. Cas. 1917A, 182. Wherever the act is reasonably designed to 
protect the health, morals, or public welfare, section 23 is not violated. Schmitt, 
Superintendent of Police v. F. W. Cook Brewing Company (1918) 187 Ind. 623, 
10 N. E. 19,3 A. L. R. 270. 


The question now presented for consideration is, Was the demurrer properly 
sustained to the complaint? 


[5] The clause of the policy, as amended, is as follows: “The company shall 
not be liable on account of any claim against the assured if at the time of the 
accident giving rise to the claim, the automobile herein described is (a) being 
operated by any person in violation of law as to age, or under the age of fourteen 
years in any event.” 

This clause was part of the contract of insurance or indemnity; it is not 
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ambiguous, and the contract as a whole must be construed as any other contract, 
and the language is to be accorded its popular and usual significance. 

“It is not permissible to impute an unusual meaning to language used in an 
insurance contract.” Hoosier Mutual Automobile Insurance Company y. Lanam 
(1923) 79 Ind. App. 629, 137 N. E. 626. 

[6, 7] It is generally held that, if the language used in an insurance policy is 
ambiguous, or admits of two constructions, it will be construed in favor of the 
insured as against the insurer in such a way as to protect the interest of the insured 
who has paid a consideration’ for the indemnity. Hoosier Mutual Automobile Ins. Co. 
v. Lanam, supra; Federal Life Insurance Company v. Kerr (1909) 173 Ind. 613, 
89 N. E. 398, 91 N. E. 230; 42 C. J. 790, § 356. However, in the absence of ambig- 
uity in an insurance contract, neither party can be favored in its construction; and, 
where a contract of insurance contains mutual stipulations, each is to be construed 
favorably to the party entitled to claim its benefit. 32 C. J. 1152, §§ 254, 265. 

[8, 9] There is no ambiguity in the contract here discussed. In plain and 
unequivocal language it says: “The company shall not be liable on account of any 
claim against the assured if at the time of the accident giving rise to the claim, 
the automobile herein described is (a) being operated by any person in violation 
of law as to age, or under the age of fourteen years in any event.” 

Under section 8, supra, one who is less than 16 and over 14 years of age, 
under certain conditions, may secure a permit to operate an automobile on the 
highways of the state for the exclusive purpose of going to or returning from 
school; but in no event can a person of such age, who resides within the corporate 
limits of a city of the first or second class, secure a permit to operate an auto- 
mobile. And South Bend, where appellant and his son reside, is a city of the 
second class. 

Section 25 of the act (Burns’ Ann. St. 1933, § 47-424) in question is as follows: 
“No person shall authorize or knowingly permit a motor vehicle owned by him or 
under his control to be driven by any person who has no legal right to do so or in 
violation of any of the provisions of this act.” 

It is not to be presumed that in the face of this provision of the act, and other 
provisions, the parties to the contract entered into the same with the purpose to 
violate the said provisions. On the other hand, the presumption would be that 
the parties intended to comply with the provisions of the act, and the fact that 
the clause as amended by the rider was made part of the contract shows that the 
parties were attempting to comply with the act. This compliance was made by 
the amendment, and we think the appellees had the right to rely upon the same. 
And, as the son of appellant was operating the automobile with appellant’s knowl- 
edge and consent, at the time of the accident, in violation of both the terms of the 
contract and the act in question, we think there was no liability stated in the 
complaint of appellant against appellees, and that the demurrer was properly sus- 
tained. 

Judgment affirmed. 


TRIPP v. UNITED STATES FIRE INS. CO. OF NEW YORK. No. 32265. 
Supreme Court of Kansas. May 4, 1935. 
44 Pacific Reporter 236. 

1. INSURANCE. 

If policy is susceptible of more than one construction, construction most 
favorable to insured must be adopted 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

__ Owner permitting supposed prospective purchaser to take automobile for osten- 
sible purpose of operating it to determine whether it was satisfactory did not volun- 
tarily part with “possession” so as to preclude recovery under theft policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 
Syllabus by the Court. ; 
iG Mere change of custody of a chattel does not always amount to change ot 
possession or to a surrender of it. 
2. In interpreting a policy of insurance, if the terms thereof are open to more 
than one construction, that one which is more favorable to the insured must prevail. 
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3. An owner of an insured automobile does not voluntarily part with its’ pos- 
session when he permits a person, representing himself as a prospective purchaser, 
to take the automobile for the ostensible purpose of operating it to determine 
whether or not it is satisfactory. 

4. Under the undisputed facts as outlined in the opinion, the owner did not 
voluntarily part with possession of the insured automobile. 

Appeal from District Court, Rooks County; W. K. Skinner, Judge. 

Action by M. C. Tripp against the United State Fire Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

A. W. Relihan and T. D. Relihan, both of Smith Center, for appellant. 

D. A. Hindman, of Stockton, for appellee. 

THIELE, Justice. 

This is an appeal from an action for damages to an automobile owned by plain- 
tiff and insured against theft by defendant. 

Plaintiff was engaged in the automobile business at Stockton. On May 24, 1933, 
a man calling himself Hanson appeared at plaintiff’s place of business with a Chev- 
rolet coupé in which he had a number of surveying instruments. Plaintiff sug- 
gested to Hanson that he needed a larger car and Hanson looked at cars, trying 
them to see how the instruments would fit into them. Hanson told plaintiff he had 
to go to Palco to do some work and would be back to consider buying a certain 
sedan, to which plaintiff agreed. Hanson stated he had no keys for his coupé and 
at Plainville. Plaintiff took the sedan and met Hanson at Plainville where terms of 
trade were discussed. Before Hanson would make the trade, he wanted to try the 
sedan, to which plaintiff agreed. Hanson stated he had no keys for his coupe and 
asked plaintiff to watch it while he tried out the sedan. Plaintiff agreed. Hanson 
got into the sedan, drove off and failed to come back. He was later apprehended 
in Ohio, and the plaintiff’s car recovered. Plaintiff’s car was insured under a policy 
of the defendant company. The suit was to recover for damages to the car from 
the time it was taken until it was recovered. From a judgment in plaintiff’s favor, 
defendant appeals. 

The policy insured plaintiff’s automobile against theft, robbery, and pilferage, 
“excepting by any person * * * to which person * * * the assured * * * voluntar- 
ily parts with title and/or possession whether or not induced so to do by any fraud- 
ulent scheme, trick, device or false pretense,” etc. 

The sole question presented is whether under the facts the assured voluntarily 
= with title and/or possession of the automobile as a result of the above 
trick. 

That the manner in which the automobile was taken from plaintiff by Hanson 
constituted a species of theft has been settled. In Hill-Howard Motor Co. v. 
Insurance Co., 111 Kan. 225, 207 P. 205, 24 A. L. R. 736, where a pretending pur- 
chaser falsely representing himself to be Ben Cole, a reputable person of the com- 
munity, delayed his negotiations for purchasing a car until after banking hours and 
then gave a check signed with the name Ben Cole and thereby obtained the car 
and vanished with it, it was held: “Under a contract of insurance issued to protect 
a dealer in automobiles against ‘theft, robbery or pilferage,’ the act of a swindler 
who deprived the insured of an automobile by means of a preconceived plan which 
mvolved impersonation, misrepresentation, and fraud was a series of ‘theft’ for 
which the insurance company was liable.” Syl. 

And a similar ruling was made in Overland-Reno Co. v. Indemnity Co., 111 
Kan. 668, 208 P. 548. The policies of insurance in those cases did not contain the 
exception above noted. Under the admitted facts, did plaintiff voluntarily part 
with possession of the car? 

_. Under similar circumstances of fact and under policies having substantially 
identical provisions as to theft and exceptions thereto, as are involved in the instant 
case, in Stuart Motor Co. v. General Exchange Ins. Corporation (Tex. Civ. App. 
1931) 43 S.W.(2d) 647, and American Indemnity Co. v. Higgenbotham (Tex. Civ. 
App. 1932) 52 S.W.(2d) 653, it was held plaintiff could not recover. Appellant 
relies on these cases. In Allen v. Berkshire Mut. Fire Ins. Co., 105 Vt. 471, 168 A. 
698, 700, 89 A. L. R. 460, it was held plaintiff should recover. Appellee relies prin- 
cipally on this case. 

_ As we view the matter, the disposition of this appeal turns largely on the mean- 
ing to be given the word “possession.” In Webster’s New International Diction- 
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ary’ (2d Ed.), the word “possess” is defined: “3. a To have and to hold as 
property; to have a just right to; to be master of; to own,” etc. 

And “possession” is defined, “1. Act of state of possessing,” etc., and 6. Law. 
Act, fact, or condition of a person’s having such control of property that he may 
legally enjoy it to the exclusion of all others having no better right than himself. 
What constitutes such possession depends upon the subject matter and the legal 
system involved; but, in general, all legal systems recognize as having possession 
him (as a thief) who has actual physical control of a thing and holds it for himself 


(detention, or naturalis possessio) and the animus possidendi, calling the two 
together simply possession, or civilis possessio. English law does not expressly 
recognize this distinction but distinguishes custody, where one does not exercise 
the physical control for his own purposes, from possession.” 

We do not find the word to have been defined in any of our cases similar tc this 
one, but in an intoxicating liquor case (State v. Metz, 107 Kan. 593, page 596, 193 
P. 177, 178) there is discussion of its meaning, and it is said: “Following Salmond’s 
definition and analysis, which are open to as little objection as any, corporeal pos- 
session is the continuing exercise of a claim to the exclusive use of a material thing. 
The elements of this possession are: First, the mental attitude of the claimant, the 
intent to possess, to appropriate to oneself; and, second, the effective relization of 
this attitude. Effective realization involves the relation of the claimant to other 
persons, amounting to a security for their noninterference, and the relation of the 
claimant to the material thing itself, amounting to a security for exclusive use at 
will.” 

It was said in National Safe Deposit Co. v. Stead, 232 U. S. 58, 67, 34 S. Ct. 
209, 212, 58 L. Ed. 504, 509, and quoted with approval in Allen v. Berkshire Mut. 
Fire Ins. Co., supra, that “both in common speech and in legal terminology, * * * 
there is no word more ambiguous in its meaning than possession.” 

And the use of the term with modifying adjectives is common in the law, e. g., 
“actual possession,” “constructive possession,” and “physical possession.” 

In 22 R. C. L. 80, it is said: “The mere fact of putting one’s property into the 
charge or custody of another does not divest the possession of the owner. The 
legal possession remains in him. So one having the mere custody of another’s prop- 
erty may commit a larceny of it.” 

In this connection, see State v. Walker, 65 Kan. 92, 68 P. 1095, and 36 C. J. 
776, #134. 

Other authority showing diversity of definition of the word might be cited, but 
the above is sufficient to show that mere change of custody does not always amount 
to change of possession or to surrender of it. 

[1] The general rule for the interpretation of insurance policies is that if the 
terms thereof are open to more than one construction, that one which is more fav- 
orable to the insured must prevail. Samson v. U. S. Fidelity & Guar. Co., 131 Kan. 
59, 289 P. 427; Hoskins v. North American Acc. Ins. Co., 123 Kan. 731, 256 P. 981 ; 
Evans v. Accident Ass’n, 102 Kan. 556, 171 P. 643, L. R. A. 1918D, 122; Delaware 
State Bank v. Colton, 102 Kan. 365, 170 P. 992; Citizens’ State Bank v. Insurance 
Co., 91 Kan. 18, 137 P. 78, 49 L. R. A. (N. S.) 972, and cases cited therein. See, 
also, 32 C. J. 1152 et seq. 

[2] Applying this rule to the facts before us, we are constrained to hold that 
Hanson’s acts resulted in his obtaining, not the possession of the car, but simply the 
custody of it; that plaintiff in letting Hanson drive the car to try it was not intend- 
ing to and did not part with the possession of it; that had the insurance company 
wanted to make an exception with reference to change of custody resulting from 
fraudulent scheme, trick, device, or false pretense, it could easily have used words 
sO appropriate to that end there could have been no difference of opinion with 
respect thereto, and failing that, the terms of the exception must be construed 
against it and favorably to the plaintiff, and so construed, plaintiff did not volun- 
tarily part with possession of the insured automobile. 

The judgment of the lower court is affirmed. 
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RUGGIRELLO v. DETROIT AUTOMOBILE INTER-INSURANCE 
EXCHANGE. No. 115. 
Supreme Court of Michigan. May 17, 1935. 
260 Northwestern Reporter 787. 
1. INSURANCE. 


Insurer cannot avoid liability under policy because of falsity of answers to 
questions in application, where insured truthfully answered questions but agent 
filled in false answers without fraud of insured, or existence of circumstances 
from which constructive knowledge of such falsity could be imputed to insured. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

2. INSURANCE. 

Insurer seeking to avoid liability under policy because of falsity of answers 
to questions in application is not bound by such false answers, where agent and 
insured both knew that answers were untrue and calculated to deceive, and that 
application was to be forwarded to insurer as basis of its action. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. INSURANCE. 

Where insurer seeks to avoid liability under policy because of falsity of 
answers to questions in application, insured will be charged with knowledge of 
contents of application which is attached to policy, even though insured did not 
read application and was unaware of false statements contained therein, unless 
insured was misled by insurer or his agent. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

4. INSURANCE. 

Alleged falsity of answers in application for automobile fire policy that cost 
of automobile to insured was $2,500, while actually automobile had cost only 
$1,800, held not to avoid policy where insured had stated to agent that automobile 
cost $1,800, but that it would have cost from $2,300 to $2,500 if it had been pur 
chased on time. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

Appeal from Circuit Court, Wayne County; Guy A. Miller, Judge. 

Action*by Antonino Ruggirello against the Detroit Automobile Inter-Insurance 
Exchange, a reciprocal interinsurance exchange. From the judgment, the plaintiff 
appeals. 

Reversed and remanded for new trial. 

Argued before the Entire Bench. 

Joseph A. Cassese, of Detroit, for appellant. 

Howard D. Brown, of Detroit (George H. Cary, of Detroit, of counsel), for 
appellee. 

3UTZEL, Justice. 

After purchasing a used car, 1930 model, direct from the Cadillac Motor Car 
Company, plaintiff applied to a representative of defendant insurance company, 
on June 27, 1931, for a policy in the amount of $1,800, insuring the care against 
loss by theft, etc. The agent examined the car, and, upon being informed by 
plaintiff that it had cost him only $1,800, stated that the company would not give 
him more than $1,400 of insurance. Plaintiff argued with the agent, told him 
that he had paid $1,800 in cash, and that if the car had been purchased on time 
the cost would have been from $2,300 to $2,500, rather than $1,800. The agent 
thereupon agreed to issue a policy for $1,800 and filled in an ‘application, which 
plaintiff signed. The application stated the list price of the car when new was 
$3,595, and the cost to plaintiff as $2,500. Plaintiff exhibited to the agent his bill 
of sale, which gave the purchase price as $1,800. The policy, with a copy of the 
application set forth therein, was duly delivered to plaintiff. Shortly thereafter, 
when plaintiff added to the machine some further accessories costing slightly over 
$100, the amount of insurance was increased to $2,000, a rider to that effect being 
attached to the policy. Almost a year later the car was stolen. When the 
plaintiff's attorney made out the proof of loss, which had been drawn by defend- 
ant’s adjuster, he noticed that $2,500 had been written in the proof as cost to the 
assured. He thereupon erased this figure and changed it to $1,800, and mailed the 
Proof back to the company. Defendant denied liability on the ground that the 
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purchase price of the car had been misrepresented in the application. The policy 
provided that all statements appearing in the application were known to and war- 
ranted by the assured to be true, and that the policy was issued by the company 
relying upon the truth thereof; that the policy should be null and void if any of 
such statements were untrue, or if the assured concealed or misreprented any 
material fact or circumstance concerning the insurance or the subject thereof; 
that no change could be made in the contract unless by indorsement; and that 
neither notice to nor knowledge possessed by any agent or other person should 
be held to waive any agreement, condition, or statement in the policy. 

Plaintiff brought suit on the policy, and testified at the trial that he had 
stated all the facts to defendant’s agent; that he signed the application, as prepared 
by the agent, without reading it; and that he did not subsequently read the 
policy or the copy of the application, and therefore did not notice that the 
agent had written in the figure of $2,500 as cost to the assured. Plaintiff, an 
Italian by birth, testified that he could not read or write English, but later stated 
that. he could read the amount of the insurance, or, as he expressed it, “Very few 
words I can read,” and as a matter of fact he did read, while on the witness stand, 
the particular parts of the application containing the false statement, and other 
parts. At the conclusion of the testimony for plaintiff, the trial judge directed a 
verdict for defendant, stating that plaintiff and defendant’s agent had colluded 
to defraud the company, that plaintiff was able to read the pertinent parts of 
the application and was therefore bound by its terms, and that the misrepresenta- 
tion in the application as to the cost of the car constituted a breach of warranty 
which voided the policy. 

[1-3] It is generally held that: “If an application for insurance is drawn by an 
agent of the insurer, who fills in false answers to the interrogations contained 
therein, which are truthfully answered by the insured, without fraud, collusion, or 
actual knowledge of the insured or the existence of circumstances from which 
constructive knowledge of such falsity might be imputed to him, the insurer 
cannot rely upon the falsity of such answers in seeking to avoid liability under 
the policy issued upon the application.” 81 A. L. R. 835, note. 

See North American Fire Ins. Co. v. Throop, 22 Mich. 146, 7 Am. Rep. 638; 
Temmink v. Insurance Co., 72 Mich. 388, 40 N. W. 469; Beebe v. Insurance Co., 
93 Mich. 514, 53 N. W. 818, 18 L. R. A. 481, 32 Am. St. Rep. 519: Simmons vy. 
National Live Stock Ins. Co., 187 Mich. 551, 153 N. W. 696, Ann. Cas. 1917D, 
42. On the other hand, the company is not bound by statements contained in an 
application, when not only the agent, but the assured, knows that they are untrue, 
and calculated to deceive, and the application is to be forwarded to the company 
as the basis of its action. Ketcham v. Accident Association, 117 Mich. 521, 76 
N. W. 5. And even though the assured may claim that he did not read his 
application, and was unaware of the false statement appearing therein, if the 
application was attached to the policy and thus in the possession of the assured, 
the latter, unless misled by the insurer or its agent, will as a general rule be 
charged with knowledge of the contents; it being his duty to know that the 
contents of the application. set out in the policy are true. 4 Couch on Insurance, 
p. 2865, § 869, citing Bonewell v. North American A. Ins. Co., 167 Mich. 274, 132 
N. W. 1067, Ann Cas. 1913A, 847. Also see, Metropolitan Life Ins. Co. v. 
Freedman, 159 Mich. 114, 123 N. W. 547, 32 L. R. A. (N. S.) 298; Kane v. 
Detroit Life Ins. Co., 204 Mich. 357, 170 N. W. 35, and Asposito v. Security 
Benefit Ass’n, 258 Mich. 507, 243 N. W. 37, in which this court quoted with 
approval from New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 
29 L. Ed. 934. See, also, Layton v. New York Life Ins. Co., 55 Cal. App. 202, 
202 P. 958; Hook v. Michigan Mut. Life Ins. Co., 44 Misc. 478, 90 N. Y. S. 56, 
and Modern Woodmen v. Angle, 127 Mo. App. 94, 104 S. W. 297. 

[4] However, although in the case at bar the application was attached to the 
policy and in plaintiff’s possession for almost a year, and plaintiff, under the 
authorities above cited, must therefore be charged with knowledge of its contents, 
we believe that the peculiar facts of the instant case take it out of the general 
rule as stated in Ketcham v. Accident Ass’n, supra. The alleged misstatement 
here relied upon by the insurer is not an out and out falsity, concocted out o! 
thin air, but had a basis in the fact related by plaintiff to the defendant’s agent; 
namely, that if plaintiff had purchased the car on time he would have had to pay 
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from $2,300 to $2,500. A brief review of what transpired between plaintiff and the 
agent prior to the making out of the application is pertinent here. Plaintiff testified 
that the agent, on being informed that the car had cost the plaintiff $1,800, at first 
refused to write a policy for more than $1,400; but that the agent later agreed to 
write an $1,800 policy after plaintiff had proffered the further information that the 
car would have cost from $2,300 to $2,500 if purchased on time. Conceding that 
plaintiff was bound to know what was in the application, which was delivered to 
him with his policy, and that he must therefore be held to have known that the 
application contained the answer, “$2,500,” in reply to the question, “Cost to 
Assured,” would it then necessarily follow that plaintiff knew the statement was a 
falsity, calculated to deceive the company? Or in view of what had transpired, as 
above stated, might not the plaintiff have assumed, in good faith, particularly in 
view of his imperfect knowledge of the English language, that the answer inserted 
by the agent represented the interpretation placed by the company upon the facts as 
stated to the agent, and that such statement was therefore not a falsity calculated 
to deceive the insurer? At least this presents a question for the jury. It. cannot be 
said as a matter of law, on the record as here presented, that plaintiff was an 
instrument in the perpetration of a fraud, or, as found by the trial court, that plain- 
tiff and the agent acted in collusion to insert a false statement in the application 
for the purpose of securing for plaintiff more insurance than he was entitled to 
under the circumstances. 

Two early decisions of this court are applicable here. In Michigan State Ins. 
Co. v. Lewis, 30 Mich. 41, the insurer claimed that the policy was void on the ground 
that the application declared the property of the insured to be encumbered by a 
mortgage of “near $5,300,” while actually the amount was larger, due to the accum- 
ulation of interest. The assured had stated the true facts to the agent of the com- 
pany. The court held: “If the agent had all the facts before him, and chose to fill 
out the application in this manner, stating the original amount of the mortgage 
instead of the amount then owing, what could be more natural than for the appli- 
cant to infer that, by the company’s construction of the question put to him, it was 
sufficiently answered by giving the original amount? Was he, especially if a person 
little accustomed to such contracts, 01 to business contracts in general, as this man 
would seem to have been, to insist upon more accuracy, and to refuse to sign the 
paper unless it was had, when the company, through its agent, for whose benefit 
it was made, and to whom it was to give information, was fully satisfied with it as 
it was? This is the question which the case presents, and it is obviously not one of 
waiver. Lewis has requested the company to waive nothing; he has simply accepted 
such papers as have been prepared for him by the agent, after giving all the neces- 
sary information to enable them to be drawn as they should be. We have had 
occasion several times to hold in these insurance cases, that a company which has 
thus acted with full notice of the facts, and received a party’s money under cir- 
cumstances leading him to suppose he was receiving in consideration thereof a valid 
contract of indemnity, must, in equity and good conscience, be held estopped from 
repudiating the contract afterwards.” 

And in North American Fire Insurance Co. v. Throop, 22 Mich. 146, 7 Am. 
Rep. 638, the court stated: “In all these cases, where the particular fact called for 
by an interrogatory is unimportant or nearly so, under the circumstances of the 
particular case, it is very easy, for the assured to be led to suppose that such inter- 
rogatory, which he knows was prepared generally and for the purpose of meeting 
the cases in which it would be of practical importance, was not be be relied upon 
in his own case; and if the insurer himself, or his agent, drafts an answer to such 
interrogatory, in which he treats it as immaterial and does not observe strict accur- 
acy in his statement of facts, the assured might well suppose he would be thought 
captious and hypercritical if he should insist upon answers exactly correct, when 
the party seeking the information, and who alone was interested in it, was satisfied 
with statements less accurate, and which, with full knowledge of the facts, he had 
Written out to suit himself.” 

Also, see American L. Insurance Co. v. Mahone, 21 Wall. 152, 22 L. Ed. 593. 

We believe that there was a proper question for the jury, and that the trial 
court therefore erred in directing a verdict for defendant. The judgment should be 
reversed, with costs to plaintiff, and the case remanded for a new trial. 


Potter, C. J., and Nelson Sharpe, North, Fead, Wiest, Bushnell, and Edward 
M. Sharpe, JJ., concur. 
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STEINROCK v. HARTFORD ACCIDENT & INDEMNITY CO. No. 3. 
Court of Errors and Appeals of New Jersey. May 17, 1935. 
178 Atlantic Reporter 806. 
1. INSURANCE. 


Whether prospective purchaser was owner of automobile received from 
garage, or had taken delivery thereof under conditional sales agreement, within 
exception in garage keeper’s liability policy excluding liability where automobile 
was purchased under installment payment agreement, held question for jury in 
action against insurer for injuries claimed to have resulted from prospective 
surchaser’s negligent operation of automobile as additional assured (Comp. St. 
Saas. 1930, § 135—128). 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

3. INSURANCE. 

Provision of automobile liability policy limiting coverage in case of additional 
assured to person “legally operating” automobile jeld not to exclude coverage 
for negligent operation of automobile because of use of unauthorized license 
plates, where such operation was not listed among operations particularized in 
“Exclusions” paragraph of policy (Comp. St. Supp. 1924, § 135—62, subd. 2; Comp. 
St. Supp. 1930, §§ 135—63, 135—86, 135—128). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Syllabus by the Court. 

1. Where the facts in a cause are in conflict, it is the province of the jury 
to make a finding thereon. 

2. The term “legally operating,” contained in a contract of insurance, is to 
ve construed by the terms of the contract. The present case is controlled by 
Osborn v. New Amsterdam Casualty Co., 111 N. J. Law, 358, 168 A. 416. 

Appeal from Superior Court, Middlesex Circuit. 

Action by Frank Steinrock against the Hartford Accident & Indemnity Com- 
pany. Judgment for plaintiff, and defendant appeals. : 

Affirmed. 

William H. Campbell, Jr., of Newark, for appellant. 

James F. Patten, of Perth Amboy, for respondent. 

CAMPBELL, Chancellor. 

The proofs in the case seem to be: Frank Van Syckle conducted a garage 
and Dodge automobile agency at Perth Amboy, and the appellant company was 
his insurance carrier; his brother, Harold, was the manager of the business 
and in entire charge thereof; no one except he and Frank had authority to pass 
upon and approve the sale or purchase of automobiles. 

On Saturday, May 2, 1931, about 5 p. m., one Charles Stevenson presented 
himself at the Van Syckle Agency as a prospective purchaser of a Dodge car. 
Neither Frank nor Harold Van Syckle was present. Stevenson talked to and 
had all his dealings with one Kehrer, a salesman. He wished to turn in, as 
part payment on a new Dodge car, an Essex car. Kehrer talked to Harold Van 
Syckle over the telephone respecting the offer and proposition made by Steven- 
son, and while Van Syckle did not give his approval to the proposed transaction, 
he did give permission to Kehrer to turn over to and put Stevenson in posses- 
sion of a Dodge car. No definite or fixed terms of sale were settled upon at that 
time. Stevenson left his Essex car at Van Syckle’s place of business. There 
appears to have been some uncertainty as to whether Stevenson desired to pur- 
chase a six-cylinder or an eight-cylinder Dodge. The automobile he was per- 
mitted to take was a six-cylinder car. Before permitting Stevenson to take the 
car Kehrer required him to sign an order for it and chattel mortgage in blank 
and a note, likewise in blank, for the first payment. Selection of the particular 
car to be purchased and the final terms of purchase appear to have been post- 
poned until the following Monday morning, when Harold Van Syckle would be 
present and could pass upon the proposed transaction. 

The license plates of Stevenson’s Essex car were transferred to the Dodge 
and Stevenson left the Van Syckle place with the Dodge car about 6:30 p. m. 

On Monday, May 4, 1931, at about 3 a. m., Stevenson, operating this Dodge 
car, struck and injured one Frank Steinrock. J 

On the same day at about 9 a. m., Stevenson saw and talked to Harold Van 
Syckle, for the first time, respecting the sale of a Dodge car; his offer of the 
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preceding Saturday, May 2, was accepted; Frank Van Syckle executed to him a 
bill of sale; and the chattel mortgage and other instruments signed in blank by 
Stevenson on the preceding Saturday were filled out and executed by Van 
Syckle. 

The bill of sale and chattel mortgage were dated as of Monday, May 4, 
and executed by Van Syckle between 9 and 10 a. m. The bill of sale was filed 
with the Motor Vehicle Department May 5th, and on the same day the chattetl 
mortgage was recorded in the Middlesex county clerk’s office. 

Thereafter Steinrock, the respondent, brought suit against Stevenson, indi- 
vidually, and as agent of Van Syckle, for damages resulting from the happening 
of May 4th. He was nonsuited so far as his cause of action ran against Steven- 
son as agent of Van Syckle, but he obtained a verdict and judgment against 
Stevenson, and an execution under such judgment was returned unsatisfied. 

Frank Van Syckle’s contract of insurance with appellant contained a pro- 
vision as required by section 10, c. 116, P. L. 1929, p. 199 (Comp. St. Supp. 1930, 
§ 135—128). That provision is as follows: “This policy is further extended to 
cover, as an additional assured, any person while riding in or Jegally operating 
any automobile owned by the assured named in Declaration No. 1 or any person, 
firm, or corporation legally responsible for the operation of such automobile 
where the disclosed and actual use of the automobile is for pleasure and ordin- 
ary business purposes and the automobile is being so used with the permission 
of the named assured; but the coverage provided under this paragraph shall under no 
circumstances apply to any automobile while being purchased from the named 
assured under any installment payment agreement and in which the named assured 
holds title, in whole or in part.” 

Failing in satisfying his judgment against Stevenson, the respondent, Stein- 
rock, brought suit against Van Syckle’s insurance carrier, the appellant, under 
the foregoing provision of the insurance contract upon the idea and theory 
that at the time of the occurrence on Monday, May 4, 1931, at 3 a. m, Frank 
Van Syckle was the owner of the car although it was in the possession of and 
being operated by Stevenson. 

Upon the trial of such action Steinrock obtained a verdict against the appel- 
lant, insurance company, and from the judgment entered thereon this appeal 
has been taken. 

In addition to the foregoing the following proofs appear: That on May. 
4th or 5th, after the accident, Harold Van Syckle urged the appellant, insurance 
.company, to issue to Stevenson a policy of insurance covering the particular 
Dodge car against property damage and liability, from May 2d, and that Steven- 
son seems in some manner to have become insured against collision, fire, and 
theft of the Dodge car from May 2d by a policy of the Merchants’ Indemnity 
Company, and on May 25th, as owner, executed a proof of loss and a draft of 
that insurance company was on August 24th issued to Frank Van Syckle for 
himself and the account of Stevenson for $346.57 covering the damages to the 
Dodge car as to which damages and the cost of repair Van Syckle had submitted 
an estimate. 

It further appears that Stevenson furnished the appellant, insurance com- 
pany, with two statements dated May 27, 1931, and July 12, 1932, which were, 
respectively, exhibits D2 and D3 admitted in evidence. Exhibit D2 states that 
on the afternoon of May 2, 1931, he went to the showrooms of Van Syckle at 
Perth Amboy, there talked to the salesman, Kehrer, respecting the purchase of 
a Dodge car including an Essex trade-in; was shown a Dodge sedan 6, and 
upon being given an allowance of $200 on his Essex car he entered into an agree- 
ment to purchase the Dodge car; that Kehrer telephoned to Harold Van Syckle 
and, getting from him an approval as to the proposed allowance for the Essex 
car, papers were drawn for sale and delivery of the Dodge car and signed by 
him that evening; that there was no cash in the transaction, but the car allow- 
ance of $200, a note for the down payment, and the balance to be taken care of 
through a finance company; that he asked Kehrer if the Dodge car was fully 
insured and he said he would take care of it, that the car would be fully insured; 
that then the Dodge car was serviced, and leaving his Essex at Van Syckle’s 
place he departed with the Dodge car about 8 p. m. and operated it the next 
day (Sunday) and night, and on returning from Elizabeth on Monday about 
3:30 a. m., May 4th, while riding alone, proceeding through Woodbridge on 
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Amboy avenue at a rate of 25 miles per hour, headlights tilted down, night clear, 
roadway dry, concrete from curb to curb, keeping to the right of the road, the 
collision with Steinrock occurred. 

Exhibit D3 states that on Saturday, May 2, 1931, he called at the salesroom 
of Van Syckle in Perth Amboy and talked to the salesman, Kehrer, respecting 
the purchase of a Dodge 6 car and agreed to purchase one standing on the sales- 
room floor, Kehrer agreeing to accept his Essex car as a down payment; that 
he then signed papers, the nature of which he did not recall; that the registra- 
tion plates on his Essex car were transferred to the Dodge by Kehrer, or some 
one in the shop, and at the time of this transaction “it was fully my intention 
to purchase the Dodge six cylinder sedan.” 

There are several grounds for reversal, but they may be condensed into 
three points: 

1. That at the time of the happening and the injury to Steinrock, Stevenson 
was the actual and legal owner of the Dodge car, and therefore the policy of 
the appellant did not apply and appellant could not legally be called upon to 
satisfy the judgment of Stetinrock against Stevenson. 

2. That at the time of the happening there had been a delivery of the Dodge 
car by Van Syckle to Stevenson under a conditional installment agreement, and 
therefore the policy of the appellant, by its expressed terms, did not apply. 

3. That if, at the time of the happening, Stevenson was not the owner of 
the car, or did not possess it under a conditional installment agreement, he was, 
nevertheless, operating it illegally, and therefore there could be no recovery 
against the appellant under its policy. 

We conclude that the appellant cannot prevail and succeed in reversing the 
judgment against it for any of the reasons so urged. 

[1, 2] Points 1 and 2 are so closely related that under the proofs they should 
be considered together. Both can be and are disposed of adversely to the con- 
tention of the appellant by the statement that we find the proofs to be in such 
a state of conflict that a jury question was presented, and it was presented, and 
it would have been error to have directed a verdict in favor of the defendant- 
appellant. There was no error in refusing to charge the requests of the defend- 
ant-appellant because to have done so would, as a practical result, have removed 
from the jury the determination of the disputed facts and would have been tan- 
tamount to a direction of verdict in favor of the defendant. 

[3] As before indicated, we have reached the conclusion that the matter 
urged under point 3 is, in law and in fact, unsound. 

Here it is urged that, at the time of the happening, the car was being 
illegally operated because it had no authorized license tags thereon but had 
those transferred from the Essex car. 

It is urged that this was in violation of section 13, subdivision 2, of chapter 
208, P. L. 1921, p. 663 (Comp. St. Supp. 1924, § 135—62, subd. 2), and so it was, 
and it is urged that this is the only provision of the Motor Vehicle Act which 
is defined as “illegal driving.” 

The provision of the Act of 1921, supra, is in the following language (section 
13, subd. 2): “No person shall drive a motor vehicle, the owner of which vehicle 
shall not have complied with the provisions of this act concerning the proper 
registration and identification of the same; nor shall any person drive a motor 
vehicle which shall display on the front or back thereof a fictitious number, or 
a number other than that designated for such motor vehicle in the New Jersey 
registration certificate of such motor vehicle.” 

The original act does not entitle the section “Illegal Driving,” while the 
section as it appears in Cum. Supp. to Comp. Stats. vol. 1, p. 1993, is so entitled. 
This, however, is simply a title given by the revisers and compilers. 

It is true that while this section does not, in words, declare that it shall be 
illegal to drive a car under the conditions therein recited, nevertheless the only 
construction that can be placed upon its language is that such prohibited 
operation is illegal. 

Section 14 of the same act, amended by P. L. 1926, p. 254 (Comp. St. Supp. 
1930, § 135—63) sets up fourteen specifically prohibited acts, declaring them to 
be misdemeanors, punishable by fine or imprisonment. The language otherwise 
is Similar to that employed in section 13, supra. 

This, appellant insists, requires a distinction to be made as to the acts pro- 
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hibited by section 14 and those referred to in section 13, because the former are 
penal and the latter are not. 

If such a distinction can be said to be of any legal importance, it does not 
in fact exist, because section 34, P. L. 1921, p. 683, as amended by P. L. 1924, pp. 
445, 462, Comp. St. Supp. 1930, § 135—86, p. 2007, provides a penalty for the 
violation of section 13, supra, by fine and imprisonment. 

Appellant further urges that Osborn v. New Amsterdam Casualty Co., 111 
N. J. Law, 358, 168 A. 16, does not apply, because: 

1. In that case the automobile was lawfully upon the highway, and in the 
present case it was not, because of the provisions of section 13, P. L. 1921, supra; 

2 bins: operation of the car in the Osborn Case was not illegal but only 
venal; anc 
3. In the Osborn Case the policy expressly provided that all the terms and 
conditions applicable to the owner applied to the additional assured, and in the 
present case there is no such provision. 

We are unable to make any such distinctions. 

In the Osborn Case we held that the language “legally operating” was to be 
construed by reference to the operations particularized in the “Exclusions” con- 
tained in the contract of insurance. 

So here there must be the same inquiry and “Exclusions” paragraph D 
of the policy will be searched in vain for any prohibition against or making 
the driving of a car illegal because of the use of unauthorized license plates. 

Finding no error, the judgment under review is affirmed, with costs. 

For affirmance: The Chancellor, The Chief Justice, Justices Parker, Lloyd, 


Case, Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, 
Hetfield, Dear, and Wells—14. 


For reversal: None. 


KUHN v. AUTO CAB MUT. INDEMNITY CO. 
Supreme Court, Appellate Division, Second Department. April 18, 1935. 
279 New York Supplement 60. 
INSURANCE. 


Surety on indemnity bond given owner of taxicab held not liable for amount of 
judgment recovered solely against third person driving taxicab at time of accident, 
where bond contained no omnibus coverage clause or provision for additional 
assured and taxicab owner was not made party to action for injuries in which 
judgment was rendered (Insurance Law, § 109; Vehicle and Traffic Law, 
§§ 17, 59). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Special Term, Westchester County. 

\ction by Annette Kuhn against the Auto Cab Mutual Indemnity Company. 
Defendant’s motion for summary judgment was denied and plaintiff’s counter 
motion granted and judgment was entered for plaintiff, and defendant appeals from 
the order and judgment. 

Order and judgment reversed on the law, defendant’s motion granted and 


plaintiff's motion denied, and judgment directed for defendant dismissing the 
complaint. 


\rgued before Lazansky, P. J., and Young, Hagarty, Carswell, and Scudder, JJ. 
John C. MacCarthy, of New York City, for appellant. 
Henry E. Stohldreier, of New York City (Walter W. Westall, of White 
Plains, on the brief), for respondent. 
CARSWELL, Justice. 


The plaintiff was struck and injured by an automobile, owned by one Stagg, 
and operated by one Bernardo. The defendant had issued to Stagg a surety bond 
conditioned for the payment of any judgment recovered for death or injury result- 
ing from the operation of the automobile. Plaintiff brought an action against 
sernardo only, and obtained a judgment. Execution was issued thereon and was 
returned wholly unsatisfied, whereupon plaintiff brought this action against the 
indemnity company to recover on the bond. Defendant moved for summary judg- 
ment pursuant to rule 113, Rules of Civil Practices, and plaintiff made a counter 
motion pursuant to rule 112. The court denied defendant’s motion and granted 
plaintiff's motion, and directed that judgment be entered in favor of plaintiff for 
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$2,500, with interest and costs. Judgment was accordingly entered. The defendant 
appeals from the order and judgment. 

The policy of insurance issued to Stagg as owner of the taxicab contains no 
omnibus coverage clause or provision for any additional assured. It does not by its 
terms inure to the benefit of Bernardo, the operator of the car at the time the acci- 
dent occurred, and who alone was sued and cast in judgment in the negligence action. 

The statutes do not provide any such coverage. Section 109 of the Insurance 
Law does not provide coverage to the employee or permittee of an owner of a car. 
That statute, therefore, does not project into the policy in suit any such coverage. 
Neither is there any such coverage contained in section 59 or section 17 of the 
Vehicle and Traffic Law. The coverage required by those statutes is coverage of 
the owner as the assured, for the acts of his employee or his permittee in the 
course of the operation of the owner’s car. 

The consequences of the plaintiff’s failure to join the owner, Stagg, as a party 
defendant in the negligence action cannot be avoided by interpolating into the stat- 
utes a provision which is not there expressed. When the Legislature saw fit to 
require such coverage in particular situations, it used apt language to that end 
(Laws 1928, ch. 508, amending § 59, Vehicle and Traffic Law, which amendment 
was repealed by Laws 1934, ch. 491). A similar example is found in section 94-k, 
formerly section 94-i of the Vehicle and Traffic Law. 

The case of Fox v. Employers’ Liability Assur. Corporation, Limited, London, 
England, 239 App. Div. 671, 268 N. Y. S. 536, is of no avail to plaintiff. There the 
policy contained an omnibus coverage clause which was seemingly construed to 
cover and include the employee there involved who had been cast in judgment. The 
policy in the instant case has no corresponding provision. The effect of the hold- 
ing there indicated in respect of the omnibus coverage clause invoked was modified 
in a later appeal. Fox v. Employers’ Liability Assurance Corporation, Limited, of 
London, England, 243 App. Div. 325, 276 N. Y. S. 917. 

The order and judgment should be reversed on the law, with $10 costs and 
disbursements, defendant’s motion granted, with $10 costs, plaintiff’s motion denied, 
and judgment directed to be entered in favor of defendant, dismissing the plaintiff's 
complaint. 

Order and judgment reversed on the law, with $10 costs and disbursements, 
defendant’s motion granted, with $10 costs, plaintiff's motion denied, and judgment 
directed to be entered in favor of defendant dismissing the plaintiff’s complaint. 
All concur. 


PACCIONE et al. v. HOME INDEMNITY CO., NEW YORK. 
Supreme Court, Appellate Division, First Department. May 3, 1935. 
279 New York Supplement 271. 
1. INSURANCE. 


Automobile liability policy renewing former policy if issued without insured’s 
knowledge and returned by insured’s wife to agent without insured’s knowledge 
and without payment of premium before date of accident, held not in force when 
accident occurred, since it had never been accepted by insured. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

2. INSURANCE. 

If agent by reason of authority to select automobile liability insurance com- 
pany for insured had authority to accept policy in insured’s behalf without 
delivering policy to insured, agent’s indorsement on policy, “cancelled, no funds, 
was likewise binding on insured, in determining whether accident which occurred 
subsequent to cancellation was covered thereby. 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 

3. INSURANCE. 

If insured’s automobile liability policy after acceptance thereof was returned 
to agent through unauthorized or unintentional act of insured’s wife, insured 
was under duty of promptly disaffirming upon learning facts, and 15 days’ delay 
before disaffirming amounted to ratification of wife’s conduct. 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 

Appeal from Trial Term, Bronx County. 

Action by Frank Paccione, as administrator of Manuel Paccione, deceased, 
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and by Frank Paccione, individually, against the Home Indemnity Company, 
New York. From a judgment for plaintiff for $12,901.22 entered upon a verdict 
after trial at Trial Term, defendant appeals. 

Reversed, and complaint dismissed. 

Argued before Martin, P. J., and Merrell, McAvoy, O’Malley, and Unter- 
myer, JJ. 

o David D. Miller, of New York City (Fred H. Rees, of New York City, of 
counsel), for appellant. ; 

John A. Blake, of New York City (John F. X. Finn, of New York City, of 
counsel; John A. Blake, of New York City, on the brief), for respondents. 

McAvoy, Justice. 

The action is upon a liability insurance policy issued by defendant to one 
Krais, who, driving the automobile allegedly covered by the policy, ran down 
plaintiff, Frank Paccione, and killed his son, Manuel Paccione, on November 
13, 1930, about 5 o’clock in the evening. 

Prior to the institution of this action, Paccione, individually and as administra- 
tor of his deceased son, sued Krais in the Supreme Court, Bronx county, and on 
February 9, 1933, after a jury trial, recovered a verdict for $19,000. This verdict 
on motion of Krais was reduced by the trial justice to $11,500, subject to Pac- 
cione’s consent, which was subsequently obtained. Plaintiffs, being unable to collect 
the judgment, because of Krais’ insolvency, brought the present action. The defense 
was that the policy was not in effect at the time of the accident. 

Krais had been covered by a policy in the Maryland Casualty Company, which 
by its terms expired November 3, 1930. 

The policy involved in this action was forwarded by defendant to John P. 
W. Ceder, agent, North Pelham, N. Y., on October 8, 1930. The term of the pol- 
icy was from November 3, 1930, to November 3, 1931. It was returned to the 
defendant on November 11, 1930, two days prior to the accident, and bore the 
indorsement by the agent, “cancelled, no funds.” No premiym had ever been paid 
for the policy. 

The agent testified that he delivered the policy to Krais personally on October 
8, 1930; that on November 10, 1930, the policy was returned to him by Krais, with 
instructions to cancel it, as “he didn’t think he could pay it.” 


Mrs. Krais testified that it was she who returned the policy in suit to the 
agent, but her husband had not directed her to do so; that on the day of the 
accident she telephoned the agent to inform him of it, but did not speak to him 
until the next day, when she asked him whether the policy had gone back to the 
company, and learned that it had been so returned. She asked him if anything 
could be done about it, but he said the policy was out of his hands. The same 
day she told her husband of this conversation, but evidently he did nothing about 
it until two weeks later. 


On November 28, 1930, Krais notified the Maryland Casualty Company of his 
accident on November 13, explaining that Mr. John P. W. Ceder, agent, in North 
Pelham, N. Y., had informed him that the policy had been returned by his wife 
without Krais’ knowledge or consent; that he (Krais) had been under the impres- 
sion the policies returned by his wife to Ceder were fire insurance policies on 
which he would receive a refund; that he never intended to cancel the accident 
policy. Under date of November 29, 1930, Krais wrote a similar letter to the 
defendant Home Insurance Company. 


Krais testified that he had known Mr. Ceder for quite a good many years, but 
had never seen the policy in suit, and he did not know that the agent had pro- 
cured it; that he did not know where the policy was kept, and never knew it had 
been delivered, nor did he know that the Maryland Casualty policy had expired; 
that he left to his wife the insurance matters with regard to fire insurance, but 
he did not leave the automobile policy insurance to her; denied that he had either 
received the policy from the agent or returned it to him. 

[1-3] We are of the opinion that the policy never became effective. If the 
testimony of Krais is taken at its face, he did not know of the existence of the 


policy until after it had been returned to the defendant, and, hence, never accepted 
it. 


If we assume that there was an acceptance by the agent, because of his 
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authority to select the company, the same agency would carry with it the authority 
to cancel. 

If we assume further that there was an acceptance and the policy was returned 
through the unauthorized or unintentional act of Krais’ wife, Krais was under the 
duty of promptly disaffirming upon learning the facts. Mrs. Krais testified that she 
informed her husband of the return of the policy on November 14, 1930. Under 
the facts and circumstances in this case, the delay of fifteen days before writing 
to the defendant in an attempt to disaffirm the cancellation amounts to a ratification 
of her act. 


The judgment should be reversed, with costs, and the complaint dismissed, 
with costs. 

Judgment reversed, with costs, and complaint dismissed, with costs. Order 
filed. All concur. 


WILLIAMS v. BALZANO. 
Oneida County Court. April 12, 1935. 
279 New York Supplement 830. 
1. INSURANCE. 

Insured’s notice to cancel policy to broker employed to secure insurance /eld 
not binding on insurer, since broker was insured’s agent. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

2. INSURANCE. 

Authority of broker employed merely to procure insurance was terminated on 
delivery of policy to insured, so that notice of cancellation by insured to broker 
was ineffectual to work cancellation. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

Appeal from Justice’s Court. 

Action by Robert ’F. Williams against Nicola Balzano, better name unknown. 
From a judgment entered in Justice’s Court in favor of plaintiff, defendant appeals, 

Affirmed. 

Samuel L. Simons, of Utica, for appellant. 

David J. Goldstein, of Utica, for respondent. 

HANnaGAN, Judge. 

On or about November 4, 1932, the defendant authorized Vincenzo Marrone, an 
insurance broker of the city of Utica, to procure a policy of insurance covering his 
Ford truck both as to public liability and property damage. Marrone procured the 
policy of insurance from the plaintiff, who was an agent for the Continental Cas- 
ualty Company. The policy was delivered to Marrone by the plaintiff, and in turn 
delivered by Marrone to the defendant. About three months later the defendant 
claims he returned the policy to Marrone for cancellation. Marrone claims that the 
policy was returned to him by the defendant for the purpose of obtaining an indorse- 
ment for a new rate. It appears that the plaintiff procured the indorsement for the 
new rate, and forwarded the policy to Mr. Balzano by mail. 

1, 2] Regarding the evidence in the most favorable light for the defendant, 
and conceding that he gave notice to Mr. Marrone—his insurance broker—to cancel 
the policy which Marrone had previously obtained for him, such notice of cancella- 
tion was not binding on the plaintiff. It is well settled in this state that a broker 
who is employed to secure insurance is the agent of the insured and not an agent 
of the company. Northrup v. Piza, 43 App. Div. 284, 60 N. Y. S. 363, affirmed 167 
N. Y. 578, 60 N. E. 1117. 

There is nothing in the evidence of any action on the part of the plaintiff in this 
case that would in any way tend to show that Marrone was an agent of the plain- 
tiff, nor are there any facts from which a general authority to represent it ma) 
be inferred. After the delivery of the policy of insurance to the insured by Mr. 
Marrone, his authority as broker cannot be held to continue in reference thereto. 
Since the authority of Mr. Marrone terminated when the purpose for which his 
agency was created had been accomplished, it necessarily follows that the notice 
of cancellation to Mr. Marrone, employed merely to procure the insurance, 1S 
ineffectual to work a cancellation. Any service that he volunteered thereafter was 
without consideration, and he stood in the position merely as a gratuitous bailec. 


Hermann v. Niagara Fire Ins. Co., 100 N. Y. 411, 3 N. E. 341, 53 Am. Rep. 197; 
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Von Wein v. Scottish Union & National Ins. Co., 118 N. Y. 94, 23 N. E. 123; Con- 
don v. Exton-Hall Brokerage & Vessel Agency, 83 Misc. 130, 144 N. Y. S. 760. 
Judgment of the Justice’s Court affirmed, with $10 costs. 


UNITED STATES FIDELITY & GUARANTY CO v. HUBATKA. No. 25533. 
Supreme Court of Oklahoma. Feb. 26, 1935. 
Rehearing Denied April 9, 1935. 
Application for Leave to File Second Petition for Rehearing 
Denied April 30, 1935. 
44 Pacific Reporter (2d) 66. 
1. INSURANCE. 

Liability insurer held liable under statutory policy to judgment creditor of 
person operating trucking business at time of accident under certificate of public 
convenience and necessity, where permit, in name of deceased person, who was 
designated as the assured, was subsequently amended by including the name of 
person operating business at time of accident (Laws 1923, c. 113, §§ 7, 10). 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

2. INSURANCE. - 

Under statutory liability policy for use and benefit of persons injured by per- 
son holding certificate of public convenience and necessity for operation of truck, 
state is the real beneficiary and insurer is liable to person injured by certificate 
holder (Laws 1923, c. 113, §§ 7, 10). 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

3. INSURANCE. 

Liability insurer held liable under statutory policy covering holder of certificate 
of public convenience and necessity, though permit was in name of deceased person 
whom policy also designated as. assured, where insurer had given Corporation 
Commission no notice of intention to cancel policy before accident (Laws 1923, c. 
113, §§ 7, 10). 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 


Syllabus by the Court. 

1. Where a policy of liability insurance is issued by an insurance company 
under and pursuant to the provisions of chapter 113 of the Session Laws 1923 and 
the rules and regulations of the Corporation Commission of Oklahoma, and implies 
an acceptance of such rules and regulations and is payable to the state of Okla- 
homa for the benefit of all persons who may suffer personal injuries, including 
death, or property damage due to any negligence of the assured, his agents, 
employees, or representatives in the operation or use of any motor vehicle under 
certificate of public convenience and necessity, and designating the permit by num- 
ber and names the former owner of said permit who has been dead for more than 
nine months prior thereto as the assured, and later amends said policy to include 
the name of the man operating under said permit at the time said policy was 
issued, it cannot deny liability where a valid judgment is rendered against him in 
an action for damages caused by his negligence in operating a motor vehicle under 
said permit. 

2. A provision in a liability policy covering losses from operation of a truck 
under a certain permit issued by the Corporation Commission to the state of Okla- 
homa for the use and benefit of persons who may suffer personal injuries, in effect 
makes the state of Oklahoma the real beneficiary and makes the insurer liable to 
the person injured. 

3. Where defendant issued a liability policy covering damages occasioned by 
the operation of a truck under chapter 113, Session Laws 1923, naming in said 
policy an assured who has been dead for nine months, said defendant will not be 
permitted to escape liability under said policy to a person securing judgment 
against the person operating the truck at the time the policy was issued and at the 
time the accident occurred, in the absence of a showing that notice was given to 
the Corporation Commission of its intention to cancel said policy as provided by 
the terms therein. 

Appeal from District Court, Oklahoma County; R. P. Hill, Judge. 


Action by Anna Hubatka against the United States Fidelity & Guaranty Com- 
pany. From a judgment for plaintiff, defendant appeals. 
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Affirmed. 

Rehearing denied; Gibson, J., dissenting. 

Owen & Lindsey, of Oklahoma City, for plaintiff in error. 
McCaffrey & Scanland, of Oklahoma City, for defendant in error. 


{EFADLEY’S EXPRESS & STORAGE CO., Inc. v. PENNSYLVANIA 
INDEMNITY CORPORATION. 
Supreme Court of Pennsylvania. May 15, 1935. 
178 Atlantic Reporter 816. 
2. INSURANCE. 

Where insurer’s soliciting agent, knowing that part of trucks operated by 
prospect were owned by another, informed prospect that ownership of trucks was 
immaterial and prospect wrote automobile liability insurer that name of other 
owner was not to appear in policy; insurer issued policy, as well as renewal policy, 
and rest of trucks were afterwards transferred to other owner without notice to 
insurer, which had issued policies based on insured’s ownership and providing that 
change of ownership without indorsement of insurer’s consent should avoid policies, 
insurer held liable on policy for judgment and costs recovered against insured on 
account of operation of truck listed in policy in action which insurer had refused 
to defend. 

(For other cases, see Insurance, Dec. Dig. § 379[2].) 

3. INSURANCE. 

Prospect’s letter to automobile liability insurer that name of owner of part of 
trucks operated by prospect was not to appear in policy and inviting inquiry in 
case matter was not clear held sufficient to impose duty of inquiry on insurer 
before issuing policy not bearing such other owner’s name and based on prospect's 
ownership of trucks. 

(For other cases, see Insurance, Dec. Dig. § 377[3].) 

4. INSURANCE. 

If automobile liability insurer’s underwriter, with notice of ownership by 
another of part of trucks operated by prospect, issued to prospect policy containing 
provision inconsistent with such ownership, insurer could not avoid policy on 
ground of such provision, where no fraud on prospect’s part was shown. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

5. INSURANCE. 

Where prospect had no notice of any restrictions on soliciting agent’s author- 
ity to receive information on which automobile liability policy was to be based, 
and informed agent that part of trucks operated by prospect were owned by 
another, prospect /ield entitled to assume that agent would make full disclosure to 
insurer, which was chargeable with any failure of agent to do so. 

(For other cases, see Insurance, Dec. Dig. § 379[2].) 

6. INSURANCE. 

Where automobile liability insurer’s soliciting agent was informed by prospect 
without knowledge of restrictions of agent’s authority, that part of trucks oper- 
ated by prospect were owned by another, agent’s knowledge was knowledge of 
insurer, which was barred from setting up provision in policy inconsistent with 
such knowledge. 

(For other cases, see Insurance, Dec. Dig. § 379[2].) 

7. INSURANCE. 

Where soliciting agent of automobile liability insurer informed prospect that 
ownership of trucks was immaterial and knew before policy was issued that part 
of trucks operated were owned by another, and insurer treated ownership as 
immaterial, subsequent transfer of rest of the trucks to such other owner and 
continued operation of them by insured without notice held not to avoid policy, 
though policy was based on insured’s ownership of trucks and contained provision 
that change in ownership without indorsement of insurer’s consent would avoid 
policy. 

(For other cases, see Insurance, Dec. Dig. § 379[2].) 

8. INSURANCE. ae 

In action on renewal automobile liability policy, testimony that before original 
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policy was issued insured told soliciting agent that part of trucks operated were 
owned by another, that agent said that ownership was immaterial, and that insured 
wrote to insurer that name of such other owner was not to appear in policy, and 
invited inquiry if matter was not clear, held admissible. 

(For other cases, see Insurance, Dec. Dig. § 655[3].) 

9, INSURANCE. 

Knowledge gained by automobile liability insurer in issuance of original policy 
is chargeable to it in connection with writing of renewal policy. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

10. INSURANCE. 

Insured’s representation to automobile liability insurer that insured did not 
hire equipment from any one else must be construed in the light of transactions 
between the parties. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

11. INSURANCE. 

Where before issuance of automobile liability policy insurer was informed 
that part of trucks operated by insured were owned by another, representation 
that insured did not hire equipment from “any one else” held not to avoid policy, 
since statement meant that no equipment was hired from any one other than such 
part owner. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

Appeal No. 1, January term, 1936, from judgment of Court of Common Pleas, 
Delaware County; Donald P. McPherson, President Judge, Specially Presiding. 

Assumpsit by the Headley’s Express & Storage Company, Inc., against Penf- 
sylvania Indemnity Corporation on an automobile liability policy. Verdict and 
judgment for plaintiff for $18,472.92, and defendant appeals. 

Judgment affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Irvin Bendiner, of Philadelphia, William J. MacCarter, Jr., and Guy G. de 
Furia, both of Chester, and Sabato M. Bendiner, of Philadelphia, for appellant. 

Edward D. McLaughlin, of Chester, and Harrold R. Gill, for appellee. 

Drew, Justice. 

This is an action of assumpsit upon a policy of insurance by which defendant 
insured plaintiff against loss and expense for “any liability imposed by law upon 
insured by reason of the ownership, maintenance, use or operation during the term 
of this policy of any automobile described in the schedule of warranties.” A ver- 
dict was returned in plaintiff's favor and from the entry of judgment thereon 
defendant appealed, assigning certain alleged trial errors and the refusal of its 
motions for binding instructions and for judgment n. o. v. 

[1] Plaintiff conducts a general express and storage business, in cotnection 
with which it maintains and operates a fleet of trucks. On November 12, 1928, 
defendant issued its first policy to plaintiff. Negotiations toward this end began 
several months prior thereto, when Webster, a soliciting agent of defendant, inter- 
viewed plaintiff's secretary with a view to writing its insurance. According to the 
testimony in plaintiff's behalf (which, in view of the verdict for plaintiff, must be 
taken to be true), Webster was told that plaintiff did not own all the trucks 
which it operated, but that the Crosby Motor Truck Repair Company owned part 
of the fleet. He assured plaintiff that the ownership was immaterial. Subsequently, 
a list of fifteen trucks, with a short description of each, was given to Webster, 
who delivered it to defendant's underwriter, the scrivener of the policy. The list 
contained no statements with respect to ownership. Two days before the issuance 
of the policy plaintiff addressed a letter to defendant authorizing the writing of 
the insurance on the fifteen trucks listed, which communication concluded as fol- 
lows: “Crosby Motor Truck Repair Company’s name is not to appear on these 
policies at all. We think we have made this clear, and if there is any question, 
please get in touch with us by phone.” During the life of the policy plaintiff trans- 
terred the ownership of its trucks to the Crosby Company, although continuing to 


7 them under lease from the latter. No notice of this transfer was given to 
efendant. 
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In 1929 Webster sought a renewal of the policy. Nothing was said by either 
party with regard to the ownership of the trucks. The renewal policy, dated 
November 12, 1929, insured plaintiff against the same type of loss and was writ- 
ten on the basis of the same list of trucks, with one additional vehicle. On or 
about November 28, one of the trucks operated by plaintiff and described in the 
policy was involved in an accident, and suits were brought against plaintiff and the 
Crosby Company. Defendant disclaimed liability and refused to defend the suits, 
with the result that plaintiff was compelled to do so. A nonsuit was entered in 
favor of the Crosby Company, but verdicts totaling $13,500 and costs were recoy- 
ered against the present plaintiff. Upon defendant’s refusal to pay these sums, 
plaintiff brought this action upon the renewal policy to recover the amount of the 
verdicts and costs obtained by the injured parties, together with the costs and 
expenses incurred in the defense of the suits. 

There was no written application for the insurance, and plaintiff signed no 
statements of any kind. The policy contained’a “schedule of warranties,” however, 
in which the commercial equipment was referred to as “owned by the assured.” 
It was further provided that the schedule was “made a part hereof, and by accept- 
ance of this warranted by insured to be true.” The policy contained a list of 
“declarations made by the insured,” in which the trucks were listed as “owned” 
by plaintiff. The terms of the contract further provided that “any assignment of 
interest or other change hereunder (except by death of insured) whether voluntary 
or involuntary, shall render this policy void unless consented to by indorsement 
hereon. This policy shall be void if insured or his agent conceals or misrepresents, 
in writing or otherwise, any fact or circumstance in connection herewith, or makes 
attempt to defraud company before or after loss.” 

In resisting payment defendant contends that, under the provision in the policy 
that the statements in the schedule of warranties were, by acceptance of the 
policy, warranted by insured to be true, the ownership of the trucks described 
therein was made a warranty; that this warranty was material to the risk; that 
(as plaintiff admits) it was not true in fact; and that, inasmuch as defendant was 
not bound by the disclosures allegedly made to its soliciting agent, nor otherwise 
informed as to the true facts, it was not estopped to assert the variance. Plaintiff, 
on the other hand, argues that the policy contained no warranty of ownership, 
.that the statements therein as to ownership were put in by defendant's under- 
writer without plaintiff's knowledge or authorization, and that in any case they 
were immaterial, since the policy protected plaintiff against liability for ‘“mainten- 
ance, use og operation,” as well as ownership. In this respect it may be noted that 
plaintiff was permitted, under the terms of the policy, to hire additional trucks, 
which would be covered by the policy. Plaintiff claims further that at all events 
defendant cannot set up the declarations in the policy as to ownership, because it 
had knowledge or notice of the Crosby Company’s interest when the first policy 
was issued. 

[2-4] We are convinced that, whether or not there was a material warranty ot 
ownership in the policy, plaintiff is entitled to recover. The letter which was 
addressed to defendant two days before the issuance of the first policy directed 
that “Crosby Motor Truck Repair Company’s name is not to appear on these 
policies at all,” and invited inquiry concerning any question defendant might have. 
This letter in itself may well be considered sufficient to put defendant upon notice 
of an interest of the Crosby Company in the trucks and to impose upon it the 
duty of inquiry if it did not in fact already know of that interest. If defendant’s 
underwriter, with notice of the Crosby Company’s interest, included in the policy 
a provision inconsistent therewith, defendant cannot avoid the policy on the ground 
of such provision, no fraud or misrepresentation on plaintiff’s part having been 
shown. Dowling v. Ins. Co., 168 Pa. 234, 31 A. 1087; Caldwell v. Fire Ass’n ot 
Phila., 177 Pa. 492, 35 A. 612; Clymer Opera Co. v. Ins. Co., 238 Pa. 137, 85 A. 
1111; Azon v. Ins. Co., 95 Pa. Super, 453; Jabs v. Ins. Co., 101 Pa. Super. 498. 

[5, 6] Furthermore, the fact of the Crosby Company’s ownership was com- 
municated to Webster, who conducted all negotiations with plaintiff, acquired the 
information on the basis of which the original policy was written, and delivered 
both that policy and the renewal policy. Plaintiff had no notice of any restrictions 
upon Webster’s authority to receive the information on which the policy was to be 
based, and the jury might reasonably have inferred that Webster was held out by 
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defendant as authorized to receive such information. Plaintiff was accordingly 
entitled to assume that Webster would perform his duty to the company by mak- 
ing full disclosure (cf. Gunster v. Scranton Illuminating, etc., Co., 181 Pa. 327, 
337, 37 A. 550, 552, 59 Am. St. Rep. 650; Byrne v. Dennis, 303 Pa. 72, 76, 154 A. 
123), and any omission to do so on his part is therefore chargeable to his prin- 
cipal, the company (see Kocher v. Kocher, 300 Pa. 206, 150 A. 468; Couch, Insur- 
ance, § 499). Under such circumstances the knowledge of the agent, acting in the 
company’s behalf, is to be imputed to the company, which is barred to set up a 
provision in the policy inconsistent therewith. Eilenberger v. Ins. Co., 89 Pa. 464; 
Kister v. Ins. Co., 128 Pa. 553, 18 A. 447, 5 L. R. A. 646, 15 Am. St. Rep. 696; 
Isaac v. Ins. Co., 308 Pa. 439, 162 A. 300; Carpenter v. Ins. Co., 135 N. Y. 298, 31 
N. E. 1015, 1016. In the Isaac Case we were concerned with a fire policy covering 
the property of three persons, and pointed out that, ordinarily, if the insured were 
not the sole and unconditional owners of the property, they would not be able to 
recover under the provision in the policy to this effect. It appeared that household 
furniture included in the policy was owned by one of the insured individually. 
Richey, a subagent who solicited insurance for the defendant company’s general 
agent, was informed of the exact ownership of the furniture at the time he 
delivered the policy, and replied that the policy was good and covered the furni- 
ture. In holding that Richey’s knowledge was chargeable to the company, which 
was therefore bound, we said, quoting from Carpenter v. Ins. Co., supra: “Notice 
to such a subagent, while engaged in soliciting insurance of any fact material to 
the risk, and which affects the contract of insurance, is notice to the company, 
and binds the company to the same extent as though it had been given directly to 
the agent himself.” Similarly, Webster’s knowledge in the instant case of the 
Crosby Company’s ownership of some of the trucks operated by plaintiff is charge- 
able to and therefore binds the company, in whose behalf he solicited the insur- 
ance and delivered both policies. 

Defendant relies on Northwestern Mut. Life Ins. Co. v. Roth, 118 Pa. 329, 
12 A. 283, in support of its argument that it is not chargeable with Webster’s 
knowledge. There, however, it appeared that the agent was the primary party in a 
fraudulent scheme executed for his own benefit, and that his failure to disclose 
was in furtherance of the fraud. Clearly, where the agent is acting for his own 
purposes in the transaction in which he acquires the knowledge, his principal is 
ordinarily not chargeable therewith. United Security Life Ins. & Trust Co. v. 
Central Nat. Bank of Phila., 185 Pa. 586, 40 A. 97; Dominion Trust Co. v. 
Hildner, 243 Pa. 253, 90 A. 69; Byrne v. Dennis, supra; Metropolitan Life Ins. 
Co.’s Appeal, 310 Pa. 17, 164 A. 715, 86 A. L. R. 1301. As we said in Gunster v. 
Scranton Illuminating, etc., Co., supra: “The rule that knowledge or notice on the 
part of the agent is to be treated as notice to the principal is founded on the duty 
of the agent to communicate all material information to his principal, and the 
presumption that he has done so. * * * But no agent who is acting in his 
own antagonistic interest, or who is about to commit a fraud by which his prin- 
cipal will be affected, does in fact inform the latter, and any conclusion drawn 
from a presumption that he has done so is contrary to all experience of human 
nature.” No such situation is presented here. It does not appear that Webster was 
acting in any other than defendant’s behalf when he solicited plaintiffs business 
and acquired the pertinent information. His negligent omission to disclose, if there 
was such omission, is therefore chargeable to the company. 


[7-9] The record is barren of any evidence tending to show deceit or mis- 
representation on plaintiff’s part. Rather is it apparent that plaintiff made full dis- 
closure at the time Webster solicited the coverage for defendant. If plaintiff sub- 
sequently transferred its trucks to the Crosby Company without notice to defend- 
ant, its conduct is excusable in view of deéfendant’s previous treatment of the 
ownership of the trucks as immaterial. Defendant’s issuance of the first policy 
immediately upon receipt of plaintiff’s letter was indicative of its lack of concern 
over the question of ownership. Defendant’s disregard of plaintiff’s invitation of 
an inquiry in that letter was corroborative of Webster’s previous assurance that 
ownership was immaterial. Nor may defendant be heard to say that plaintiff's 
letter and the conversation with Webster were inadmissible because they preceded 
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the issuance of the first policy and were prior to the transfer of plaintiff’s trucks 
to the Crosby Company. The knowledge gained in the issuance of the first policy 
is chargeable to defendant in connection with the writing of the renewal policy. 
People’s Ins. Co. v. Spencer, 53 Pa. 353, 91 Am. Dec. 217; Caldwell v. Fire Ass’n 
of Phila., supra. By defendant’s words and conduct plaintiff was led to believe that 
ownership was of no importance, and its reliance thereon is not to redound to the 
benefit of the insurer. 

{10, 11] Defendant further contends that plaintiff is barred by its concealment 
of the fact that it was hiring equipment from the Crosby Company. It is also 
urged that plaintiff falsely stated that it made no payments on account of hired 
automobiles. With respect to the latter contention, it is sufficient to say that 
although obligations may have been incurred, there is no evidence that plaintiff 
made any payments. But it is argued that plaintiff cannot recover because it 
represented that it did not hire any equipment from “any one else.” Any such 
statement must be construed in the light of the transaction between the parties 
in relation to the ownership of the trucks covered by the policy. It then becomes 
apparent that its true meaning was that plaintiff did not hire any equipment from 
any one other than the Crosby Company, whose ownership was a matter of 
knowledge on the part of the defendant. It is clear that defendant was not misled. 

A careful consideration of defendant’s numerous assignments of error has con- 
vinced us that they are without merit. They are accordingly all overruled. 

Judgment affirmed. 


OLSON v. STATE FARM MUT. AUTOMOBILE INS. CO. No. 7780. 
Supreme Court of South Dakota. May 24, 1935. 
260 Northwestern Reporter 838: 
1. INSURANCE. 


Language of automobile fire policy providing for certain monthly depreciation 
must be construed as of date of policy. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE. 

Under fire policy providing that amount for which automobile was insured 
should take natural depreciation of 2 per cent. monthly for first 24 months and 1 
per cent. monthly thereafter, depreciation on automobile destroyed in 44th month 
of policy held properly computed according to “straight-line” method under which 
depreciation was 68 per cent., rather than according to “reducing balance” method. 

Under the “reducing balance” method of computation, which is often 
and perhaps better called the “fixed percentage of diminishing value” 
method, depreciation for first month is computed by deducting 2 per cent. 

of insured value of automobile, and from depreciated value thus ascer- 

tained there is deducted 2 per cent. thereof to ascertain depreciation dur- 

ing second month, and so on by like process for each month. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

Appeal from Yankton County Court; Virgil D. Boyles, Judge. 

Action by Ludvig Olson against the State Farm Mutual Automobile Insurance 
Company. From an order sustaining a demurrer to the complaint, plaintiff appeals. 

Affirmed. 

O. S. Eastvold, of Yankton, for appellant. 

Bailey & Voorhees and M. T. Woods, all of Sioux Falls, for respondent. 

CAMPBELL, Judge. 

Plaintiff instituted this action to recover a balance claimed to be due from 
defendant on a policy insuring plaintiff's automobile against loss by fire. — All 
relevant facts are fully pleaded and the case comes up on plaintiff's appeal from 
an order sustaining defendant’s demurrer to his complaint. 

The policy provided that the liability of the company for loss of the auto- 
mobile by fire “shall in no event exceed Fourteen Hundred Ten Dollars.” The 
policy also provided “The amount for which the automobile * * * is insured * * * 
shall take a natural depreciation of two per cent (2%) per month, or any part 
thereof, for the first twenty-four (24) months succeeding the date when the insur- 
ance takes effect, and one per cent (1%) per month, or any part thereof, there- 
after.” The automobile was destroyed by fire in the 44th effective month of the 
policy, and defendant company paid plaintiff $451.20 for the loss. Plaintiff brought 
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this action on the theory that he was entitled to recover the further sum of $259.26 
plus interest from the date of the loss. Assuming, without deciding, the validity 
of appellant’s contention that the policy is a valued policy, the appeal presents but 
a single question, and that, by what method depreciation should be computed under 
the clause above quoted. If respondent is correct in its contention as to the proper 
method of computing depreciation (and the trial court held that it was), then the 
$451.20 already paid to appellant is the full amount of liability under the policy, 
and the demurrer was properly sustained. If appellant is correct in his view as 
to the proper method of computation, then the depreciation at the time of the loss 
was $259.26 less than it was according to respondent’s computation, and the order 
sustaining the demurrer to the complaint was erroneous. 

Appellant urges that the depreciation clause above quoted requires the applica- 
tion of what is sometimes known as the “reducing balance” method of computa- 
tion, which is often and perhaps better called the “fixed percentage of diminishing 
value” method. By this method, the depreciation would be computed as follows. 
As depreciation for the first month, there is deducted 2 per cent. of $1,140 or 
$28.20, leaving the depreciated value of the car during the first month, $1,381.80; 
for depreciation during the second month, there is deducted from said depreciated 
value of $1,381.80, 2 per cent. thereof amounting to $27.64, leaving the depreciated 
value of the car during the second month, $1,334.16; and so on by like process for 
each month, at the rate of 2 per cent. for the first 24 months and 1 per cent. for 
the next 20 months. Short-cutting the mathematics of these computations by the 
use of a formula and a five-place logarithm table, the depreciated value of the car 


by the 44th month is found to be $710.46. 


Respondent, on the other hand, maintains, and the trial court held, that the 
depreciation clause of the policy contemplates the application of what is custom- 
arily called the “straight-line” method. By this method, the depreciation would 
be computed as follows. The depreciation rate is 2 per cent. a month for the 
first 24 months, making 48 per cent. It is 1 per cent. a month for the next 20 
months or 20 per cent., and by addition, the total depreciation for 44 months is 68 
per cent. Applying this 68 per cent. to the $1,410 as a base; depreciation for the 44 
months is $958.80, leaving the depreciated value for the 44th month, $451.20, which 
has already been paid to appellant. 


Counsel do not cite and we have failed to find any case precisely in point. The 
problem presented is rather one of accounting method than anything else. Both 
the “straight-line” method of computing depreciation and the “fixed percentage 
of diminishing value” method are recognized by accountants and valuation experts. 
Professor Sailers (Accountants Handbook, Ronald Press, N. Y. 1923, p. 496) says 
that the “straight-line” method “is simplest and most widely employed.” He says 
also (p. 512) “in England the reducing balance method is popular * * * in the 
United States the straight-line method, which requires that an equal percentage be 
written off original cost each year is most popular.” The “straight-line” method is 
recommended by the depreciation section of the Interstate Commerce Commission. 
See Whitten, Valuation of Public Service Corporations (2d Ed. 1928) p. 1824 
et seq. 

If the “straight-line” method is pursued, the depreciated value at any time can 
be determined by one extremely simple and easy computation. If the “fixed per- 
centage of diminishing value” method is employed, the determination of depre- 
cited value, particularly after a number of months have elapsed, is by no means 
so simple. It requires either the making of a very considerable number of arduous 


computations (one for each month elapsed), or the use of a formula and a table 
of logarithms. 


Pursuant to the “straight-line” method, this car, with an initial value of $1,410, 
would depreciate 50 per cent. in two years and two months; it would depreciate 75 
per cent. in four years and three months; it would be completely consumed by 
depreciation so as no longer to have any insurable value in six years and four 
months. The “fixed percentage of diminishing value” method, on the other hand, 
sets up as a measure of depreciation a converging variable which approaches neg- 
itive infinity as a limit but converges very slowly as the months go on. By this 
method of computation this car with an original value of $1.410 would not depre- 
ciate 7) per cent. until approximately nine years and six months after the date 
ot the policy. At the end of 20 years it would still have a depreciated insurable 
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value of approximately $100. The matter of automobile depreciation is of such 
general and common experience nowadays that we may perhaps judicially notice 
that computation pursuant to the “straight-line” method brings about a result 
appreciably closer to the actual fact situation as to depreciation in value than does 
computation by the other method. 

[1, 2] It is also to be observed that the policy provides that “The amount for 
which the automobile * * * is insured * * * shall take a natural depreciation of 
two per cent (2%) per month, etc.” This language must be construed as of the 
date of the policy, and if appellant is correct in his contention that the policy is a 
valued policy, then the phrase “the amount for which the automobile * * * js 
insured” refers to the stated sum of $1,410, and that is the amount which the 
policy says is to “take a natural depreciation of two per cent (2%) per month.” 
By the “straight-line” method of computation that amount, to wit, $1,410, does in 
fact take a depreciation of 2 per cent. per month for the first 24 months and 1 per 
cent. per month thereafter. That is, the percentage of depreciation each succeed- 
ing month is applied, as the policy says it shall be applied, to “the amount for 
which the automobile * * * is insured.” By the “fixed percentage of diminishing 
value” method “the amount for which the automobile * * * is insured * * *” does 
not in fact take the rate of depreciation per month that the policy specifies. “The 
amount for which the automobile * * * is insured” never takes depreciation at the 
percentage rate specified in the policy save only for the first month. In each 
month thereafter the percentage rate of depreciation set forth in the policy is 
applied, not to “the amount for which the automobile * * * is insured,” but to a 
diminished amount, which is still further diminished each month. 

Upon all these considerations, we are of the opinion that the trial court 
properly held that depreciation should be computed according to the “straight-line” 
method, and the order appealed from is therefore affirmed. 

Warren, P. J., and Roberts and Rudolph, JJ., concur. 

Polley, J., absent, and not participating. 
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CASUALTY 
GLESBY v. HARTFORD ACCIDENT & INDEMNITY CO. Civ. 9750. 
District Court of Appeal, Second District, Division 2, California. April 11, 1935. 
44 Pacific Reporter (2d) 365. 
2. INSURANCE. 


_Injury to patient resulting from treatment by osteopathic physician’s unlicensed 
assistant knowingly permitted by physician, which made both physician and assist- 
ant guilty of violating law, held not covered by liability policy excluding injuries 
caused while engaged in performing unlawful act. 

(For other cases, see Insurance, Dec. Dig. § 437.) 


Appeal from Superior Court, Los Angeles County; Wilber F. Downs, Judge. 

Action by Harry Glesby against the Hartford Accident & Indemnity Company. 
From an adverse judgment, plaintiff appeals. 

Affirmed. 

Abe Richman and Thomas L. Nair, both of Los Angeles, for appellant. 

George L. Greer, of Los Angeles, for respondent. 

FRICKE, Justice pro tem. 

Prior to the present action, appellant recovered a judgment against Morgan 
Prime Lee and J. E. Matson for malpractice in the treatment of appellant. In 
the present action, appellant seeks to recover the amount of this judgment under 
a liability policy issued by respondent to Morgan Prime Lee an osteopathic physi- 
cian and surgeon. 

[1] It appears that J. E. Matson was not a graduate of a medical school, nor 
was he licensed to practice osteopathy or medicine in this state. Appellant con- 
tends that there is no evidence to support the findings of the trial court that at 
the time in question J. E. Matson was the assistant of Dr. Lee, but an examination 
of the record discloses evidence sustaining this finding and, with such support in 
the record, that finding is conclusive here. 

[2] Respondent’s policy of insurance provides that it shall not cover bodily 
injuries “(1) caused by the assured or any assistant of the assured while to any 
degree under the influence of intoxicants, anaesthetics or narcotics or while 
engaged in or as the result of performance of any unlawful act; (2) caused as 
the result of criminal malpractice or the violation of any law or ordinance by the 
assured or any partner or assistant or substitute of the assured.” 

The basic question on this appeal is whether under these circumstances 
appellant could prevail in this action. 

The liability of respondent under its policy of insurance is dependent upon the 
conditions in that contract. As J. E. Matson, the assistant of Dr. Lee, was without 
any license to heal the sick and afflicted in this state, his act in the treatment of 
appellant and the conduct of Dr. Lee in knowingly permitting such treatment 
made them both guilty of a violation of law and the performance of an unlawful 
act. The evidence sustains the conclusion that appellant’s injuries were due to 
the lack of skill exercised by J. E. Matson, the unlicensed assistant, and were the 
result of the use by Dr. Lee of an unqualified and nonlicensed assistant in violation 
of the provisions of law. The loss is, therefore, one not covered by the insurance 
policy of respondent. See Betts v. Mass. etc., Co., 90 N. J. Law, 632, 101 A. 257, 
Ann. Cas. 1918E, 520. 

The judgment is sustained. 

We concur: Stephens, P. J.; Crail, J. 





STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC.,, 
REQUIRED BY THE ‘ACT OF MARCH 3, 1933 

Of the Insurance Law Journal published Monthly at New York, N. Y., for October 1, 1935, 

State of New York, County of ew York, ss. 

Before me, a Notary Public in and for the State and county aforesaid, personally appeared 
Fred. S. Knight, who, having been duly sworn according to law, deposes "and says that he is 
the Editor of The Insurance Law Journal and that the following is, to the best of his 
knowledge and belief, a true statement of the —- management (and if a daily paper, the 
circulation), etc., of the aforesaid publication for the date shown in the above caption required 
by the Act of March 3, 1933, embodied in Postal Laws and Regulations, printed on the reverse 
of this form to wit: 

hat the names and addresses of the publisher, editor, managing editor, and business 
managers are: Publisher, I. Alexander Mack, 27 Cedar St., New York, N. Y., Editor, Fred. 
S. Knight, 27 Cedar St., New York, N. Y., Managing Editor, None, Business Manager, L. Alex- 
ander Mack, 27 Cedar St., New York, N. Y. 

2. That the owner is: (If owned by a oration, its name and address must be stated 
and also immediately thereunder the names and addresses of stockholders owning or holding one 
per cent or more of total amount of stock. If not owned by a corporation, the names and ad- 
dresses of the individual owners must be given. If owned by a firm, comeany, or other unincor- 
porated concern, its name and address, as well as those of each individua member, must be 
given.) LL. Alexander Mack, 27 Cedar St., New York, 

3. That the known bondholders, mortgagees, and other security holders owning or holding 
1 per cent or more of total amount of bonds, mortgages, or other securities are: (If there are 
none, so state.) None. 

That the two paragraphs next above, giving the names of the owners, stockholders, and 
security holders, if any, contain not only the list of stockholders and security holders as they 
appear upon the books of the company but also, in cases where the stockholder or security holder 
ee upon the books of the company as trustee or in any other fiduciary relation, the name of 

. ee or corporation for whom such trustee is acting, is given; also that the said two para- 
a s contain statements embracing affiant’s full knowledge and belief as to the circumstances 
and conditions under which stockholders and security holders who do not appear upon the books 
of the company as trustees, hold stock and securities in a capacity other than that of a bona 
fide owner; and this affiant has no reason to believe that any other person, association, or cor- 
poration has any interest direct or indirect in the said stock, bonds, or other securities than as 
so stated by him. 

5. That the average number of copies of each issue of this publication sold or distributed, 
through the mails or otherwise, to paid subscribers during the months preceding the date 


shown above is (This information is required from daily publications 
only.) 


Frep. S. Knicut, 
Editor. 
Sworn to and subscribed before me this 27th day of September, 1935. ANNA M. 
SCHWARZE, Notary Public, Queens County; Queens Co. Clk’s No. 1308, Register’s No. 703; 


N. Y. Co. Clk’s No. 86, Reg. No. 6877. Commission expires March 30, 1936. (Seal) 





